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This was an application by the prot % of the Federal Court for judicial review of the decision of the
Minister of Justice (Response of the isheQyof Justice to the Report of the Special Advisor on Federal Court
Prothonotaries’ Compensation), o f the Government of Canada, to reject all of the recommendations
of the Special Advisor concernin equacy of salary and benefits of prothonotaries. Until 2007, their
compensation and benefits wi S dealt with by the Privy Council Office. It has been a continuing
concern of the prothonotarie these determined after an independent commission and response process
g judicial independence. The first action to provide that process led to the
8, which the Minister found generally unacceptable. His response bases the

Special Advisor’s Repo
virtual rejection of all
ects on Government’s financial position, and (2) concerns with some assumptions
underpinning the Advisor’s recommendations in relation to salary, pensions and other benefits
enhancements.

Prothonot#es are judicial officers sharing judicial independence in their work as judges do. They are to

theix remuneration determined following an independent, objective and effective commission process that
ngful effect upon judicial remuneration. To be effective, this process requires a fair, open, objective
t and a reasonable response addressed to the recommendations made. The Government may depart



from the recommendations if it justifies its decision on rational, legitimate grounds. Ultimately, the reviewing
court must determine whether, if viewed globally, the commission process has been effective and the setting of
judicial remuneration has been depoliticized, bearing in mind that the process is flexible and that_the
recommendations are not binding.

The discretion to manage economic and fiscal policy, including wage restraints, is within the G men
constitutional authority. Absent any serious Canadian Charter of Rights and Freedoms issue, the ({o, f6hs
to the determination of the Government. Here, the extraordinary economic circumstances (the de of
economic conditions and of public finance after the report of the Special Advisor was presented) r on by

the Government provided a reasonable basis for the decision not to accept the recommendatlon K Special
Advisor. That finding precluded the Court from granting the application. Otherwise, the respanse did not meet
the accepted test for a rational or legitimate response to those recommendations. The :@n to reject the
Special Advisor’s recommendations was made without reference to the reasons for the gfgOQuugndations or the
recommendations themselves. &

The response set out additional considerations directed to the recommendation§{In relation to salary, the
response did not explain why the Special Advisor was wrong to reject the Ggyernm¥it’s position that public
service comparators should be used for assessing salary levels. To complair%he Special Advisor did not
accept its preference was not a reasoned response to the recommendatio sponse did not suggest any
modification of the salary recommendations. Rather, it underlined t @ prothonotaries’ salary should
remain unchanged. As for prothonotaries’ pensions, while there een reasons why the detailed
recommendations for a pension arrangement were not acceptable nse went no further than to reject
them without serious consideration, even in principle. The rejec hardly be taken as being rationally
related to the recommendations in the special circumstances of

If the test set out in Bodner v. Alberta, 2005 SCC 44 » e applied, the primary basis of the response
was without reference to the recommendations. The reco ~| c,,; tions were given no weight, had no meaningful
3 :‘o nded to by reasonably complete reasons. The

the ground of deteriorating economic conditions or
dations, and did not respect the purposes or the
ing judicial remuneration. The dismissal of the present
application did not constitute recognition of th ssion and response process as one that met constitutional

requirements. While the response was%set aside, it was not acceptable as a continuing basis for

remuneration. The constitutional obligati overnment to ensure an appropriate process for establishing
salary and benefits for the Federal Cou, otaries remained.
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e Federal Court request judicial
of Canada dated February 11, 2009
Special Advisor on Federal Court

The following are the reasons for order rendered in English

[11 MACKAY D.J.: By this application the prothonotari¢
review of the decision, by the response of the Minister of J|
(Response of the Minister of Justice to the Report
Prothonotaries’ Compensation, Department of Justi da, http://www justice.gc.ca/eng/dept-
min/pub/res-rep/prot.html, June 25, 2009 [respo behalf of the Government of Canada,
in relation to recommendations of a special advj cerning the adequacy of salary and benefits
of the prothonotaries, whether current @l‘hat response rejected virtually all of the
recommendations made in the Report of/fhe al Advisor [Special Advisor on Federal Court
Prothonotaries’ Compensation. Report of\dke ourable George W. Adams, Q.C., May 30, 2008,

online: <http://www.prothocomp.gc.qga/report—special advisor e.pdf>].

[2] The circumstances are extr . Before setting out reasons in full, I here set out a
-\\ irst, the application for judicial review is dismissed since the
£)is reasonable in regard to the extraordinary circumstances, that
admic conditions generally and in the adverse effects on public
anada which became apparent after the Report of the Special
Minister on May 30, 2008. The decision of Government and the
actions taken to dea ese changes were legitimate in that they were consistent with the law
and constitutional of the Government. There is no basis for this Court to set aside the
Minister’s respon: at determination does not resolve the issue raised and argued before me
about the acce of the response in relation to the recommendations of the Advisor.

summary of my principal concl
primary reason given in the res|
is, the significant changes 7
finances of the Governnges
Advisor was submitte

[3] @) d conclusion is reached with respect for the difficulties facing Government in
extraor V’ rcumstances and in the circumstances of the response here being made in relation to
the process initiated to properly determine remuneration for Federal Court prothonotaries in
&cc the law. My conclusion is that the response does not meet constitutional requirements
priate recognition of judicial independence established by the Supreme Court of Canada in

@

@



the Reference re Remuneration of Judges of the Provincial Court of Prince Edward Island,
Reference re Independence and Impartiality of Judges of the Provincial Court of Prince Edward
Island; R. v. Campbell; R. v. Ekmecic; R. v. Wickman; Manitoba Provincial Judges Assn. v. Manjtaka
(Minister of Justice), [1997] 3 S.C.R. 3 (Reference re P.E.1. Judges) and in Provincial Court J/%
Assn. of New Brunswick v. New Brunswick (Minister of Justice); Ontario Judges’ Assn. v. Onta
(Management Board), Bodner v. Alberta; Conférence des juges du Québec v. Quebe
General); Minc v. Quebec (Attorney General), 2005 SCC 44, [2005] 2 S.C.R. 286 (referrg
text of reasons as Bodner). The response and its reasons do not respond approp ia
recommendations of the Special Advisor. Viewed globally the response does not debnstrate
respect for the “commission process” and the purposes of that process to erve judicial
independence and depoliticize the setting of judicial remuneration. It is my cg v@ én that those
purposes have not been achieved by the commission process and response ipth i'
[4] While the significance of my conclusions is initially a matter for the ies, the public interest
is also affected. Some principle implications are suggested in the “Co%sion and Implications”, at

IS

paragraphs 54 to 59 of these reasons. In effect the response is not set a but it is not acceptable as
a continuing basis of the remuneration of prothonotaries. The res ty for accomplishing that

continues as it existed on May 30, 2008, and before that.
The background

[5] Provision for the appointment of the Special A%@he Minister was made by Order in
Council P.C. 2007-1015, dated June 21, 2007. By j ble, that order acknowledges that “the
adequacy of the salary and benefits of prothoQita of the Federal Court have not been
comprehensively considered to date”, and “the in Council deems it necessary that there be

a special advisor to the Minister of Justi ake an external review of and advise on, the
adequacy of the salary and the benefits” off{those{prothonotaries.

[6] Following the appointment o
Honourable George W. Adams was
2007-1015 enacted under the Publgd S

Special Advisor (by agreement between the parties the
Special Advisor in August 2007 to act pursuant to P.C.
jce Employment Act, S.C. 2003, c. 22, ss. 12, 13, paragraph
127.1(1)(c) (as enacted by S.C. . 9, s. 100), the parties to this application made a number of
written submissions to him. unsel were heard and submissions were made by the Chief
Justice of the Federal CouffG; then-Acting Chief Administrator of the Courts Administration
Service, and representatiyx(s ther interested parties. The Advisor reported to the Minister on May
1

30, 2008, in accord w% ms of reference. By those terms he was directed to consider:
egvota

a. the nature and prothonotary;

b. the salary a “ W) benefits of appropriate comparator groups;

c. the @

/ economic conditions in Canada, including the cost of living, and the overall
economi urrent financial position of the federal government;
4} of financial security in ensuring the independence of prothonotaries;

@@




e. the need to attract outstanding candidates to the office of Federal Court prothonotary; and

f. any other objective criteria that the Special Advisor considers relevant (P.C. 2007-1015, dated
June 21, 2007, subsection 4(1)). (.b

[7] The office was created by the Federal Court Act in 1971 [R.S.C. 1970 (2nd Supp.)((C, A ad
prothonotaries have served as judicial officers of the Federal Court, appointed by th; J@ or

General in Council now pursuant to section 12 [as am. by S.C. 2002, c. 8, s. 20; 2003\¢. 22, ss.
225(E), 263; 2006, c. 11, s. 23] of the Federal Courts Act, R.S.C., 1985, c. F-7 [s. 1 (as by S.C.
2002, c. 8, s. 14)] as amended, to serve during good behaviour until age 75. It ig@mon ground
between the parties that they make a most important contribution to the work pderal Court,
that they are judicial officers sharing judicial independence in their work a do, and as has
been recognized for other judicial officers of other courts in Canada i dence evolving
after the Reference re P.E.I. Judges, in particular in Bodner.

[8] The prothonotaries’ role in the Federal Court has expanded, paﬁ%ly in the last dozen years

or so, in both substantive and procedural matters, as a result nges in the Court’s Rules
[Federal Courts Rules, SOR/98-106, r. 1 (as am. by SOR/200 )] to provide more efficient
and effective judicial oversight of dealing with the variety of i d applications, many of them

complex, before the Court. Much of the Court’s work inv ses and claims for relief against
the Government of Canada, ministers or other offj @ government, or in the judicial
administration of regulatory policies enacted by Parlia% his work prothonotaries are regularly
engaged in hearing motions or with other case manageentproceedings, or in trials, in the variety of
causes before the Court. @

[9] The history of discussions betwg r@ntaﬁves of the prothonotaries and of the
Government in recent years provides twd quit§\different perspectives of past understandings and
misunderstandings. Rationalizing these p es is not necessary for purposes of assessing the
response of the Minister, though a fi ey elements or results of the background provide necessary
context. These include:

(1) A continuing concern of th otaries, since at least the decision in the Reference re P.E.1.
Judges in 1997, has been to hayw§/th¢ir compensation and benefits, until 2007 matters mainly dealt
with by the Privy Council etermined after an independent commission and response process

that demonstrates recogn udicial independence for the prothonotaries.

(i1) The first action rywide that process was P.C. 2007-1015, leading to the Special Advisor’s
Report in 2008, w inister by his response in 2009 found generally unacceptable.

(iii) At the tir@he Report the primary remuneration of prothonotaries, salary and pension, was
as follo

(a) Sala as set at 69 percent of the salary payable under the Judges Act [R.S.C., 1985, c. J-1]

t igne judges of the Federal Court. That proportionate salary was determined by the Governor
Q in Council in 2001 as a result of negotiations between representatives of the
notaries and of the Government of Canada. Since then salaries of judges have increased

@



following reports of successive quadrennial commissions on judges’ compensation, and by reason
of annual adjustments provided to judges, under the Judges Act, both of which were extended
proportionately to the prothonotaries. (Parenthetically, I note that the most recent Quadreamial
Commission on Judge’s compensation reported to the Minister on May 30, 2008. As in the c%
the Report of the Special Advisor of concern in this case, the response of the Minister virtu

rejected all recommendations in the report of the Quadrennial Commission on similar (@ounds®f
serious economic uncertainty arising after that Commission had reported.) (See Resp ) the
Government of Canada to the Report of the 2007 Judicial Compensation o‘ enef ts
Commission, February 11, 2009, http://canada.justice. gc.ca/eng/dep pub/res-
rep/comm2007.html.)

(b) Pensions for prothonotaries are established by subsection 12(5) of thg¢ Courts Act,

3 2 Public Service
Superannuation Act [R.S.C., 1985, c. P-36 (PSSA)]. They have no annw{l§ as judges do, there is
no recognition of commencing their work at mid-career age and eyperien™® and no provision is
made for continuing participation in the public service pension a\&gement to age 75 as is the
case for judges under the arrangements for their annuities.

t later translated as 69 percent
nably comparable to the average
es. In 2008, that was no longer the
ottom of the list of salaries of judicial
d judges. In the latter year the pension
rably with their counterparts in provincial
with only limited years for participation in
well provided for on retirement than most of

[10] 1In 2001, the salary determined for prothonotaries (in a
of a Federal Court Judge’s salary) resulted in a dollar amo
paid to masters and provincial judges in the courts of th
case for the prothonotaries’ salary then ranked very near
officers across Canada, other than those of federally,
arrangements for the prothonotaries did not compa
courts and their appointment at mid-profession
Canada’s public service pension plan left
their counterparts.

[11] Insurance coverage for any I term sickness or disability after age 65 was not a program
available for participating prothonotar@ it is for judges and for many provincial judicial officers.
A program to address prothonotarigf coQeerns was recommended.

[12] The Special Advisor’s
number of specific reco
summarized in Annex
satisfactory for our purg§

was delivered as directed, on May 30, 2008. It included a
ions and some other proposals for consideration. These are
hed here, reproduced from the Minister’s response as a summary

a>ponse of February 11, 2009, is the essential focus of this judicial review and
some detail. It may be summarized as basing the virtual rejection of all

recommendatl two general but distinct grounds. The parties differed in their assessments of
these N #. The first, described in the response as the “overarching consideration”
(Minls onse page 3, 2nd full paragraph), was the deterioration of the global economic
smlatlon e significant adverse effects on the financial position of the Government of Canada
“aft Special Advisor concluded his inquiry and submitted his recommendations to the Minister
@ , 2008” (Minister’s response, page 2, paragraphs 1-2). The second basis for the response

§ cerns of the Government with “some of the assumptions that underpin the Special Advisor’s

@@



recommendations, in particular in relation to salary” (Minister’s response, page 3, paragraph 2) but

also in relation to pensions or other benefit enhancements proposed by the Report (Minister’s

response, page 4, last paragraph).

General principles here applicable
<

[14] General principles stated in the Reference re P.E.Il. Judges as elaborated in ju ce

thereafter evolving, particularly in Bodner, consider the commission and responsg RXxocess of
concern in this case. They include the following:

have remuneration for their work determined following a “commission prg aris independent,
objective and effective, one that has a meaningful effect upon judicial re > In my view, the
jurisprudence is clear, the commission process, to be effective, requir fair, open, objective,
assessment and a reasonable response addressed to the recommendatio&niad Y

b. That does not require that the commission’s recommendation ing. Rather, Government
may depart from the recommendations if it justifies its decisio @tfénal, legitimate grounds that

are complete, tailored to the recommendations, and based on fatuaNfdundations.

c. Judicial review of the Government’s response depend:@three-fold test:

a. Judicial officers, assured of judicial independence by the common law and th @mtion, are to
tio%

(i) Has Government articulated a legitimate or departing from the commission’s
recommendations? @

(i) Are the stated reasons for the res e upon a reasonable factual foundation?

(iii) Viewed globally, has the com 1 rocess been respected and have its purposes been

achieved. Those purposes are t
judicial remuneration (Bodner,
decision, serves to preserv
Government on remuneratj

eserve judicial independence and depoliticize the setting of
at paragraph 31). The last phrase, depoliticizing the
jal independence by restricting unilateral decisions by
jdges and judicial officers.

[15] In assessing the Min| Tesponse, particularly its factual foundation, the Court must give
due deference to the rold(ORNthe Minister, of Government, and consider whether on the evidence
before the Court it wa al for there to be reliance on the factual bases for the decision taken.
Again in the final sRge QP its review of the response, the Court must give due deference to the
Minister’s decisi{ff; ring in mind that the commission process is flexible and the
recommendatiops e commission are not binding. Ultimately, the reviewing court must

determine wh‘[i]f viewed globally it appears that the commission process has been effective
I! i{ire0f judicial remuneration has been ‘depoliticized’.” If so the Government’s choice

A
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grounds. Since those are essentially unrelated, I propose to review them separately and then to assess
the response, viewing these bases together, and as Bodner directs, “globally” in light of the purposes

of the commission and response process for determining judicial remuneration.

A. The reliance on deteriorating economic conditions
[17] As noted by the response a key criterion governing the mandate of the Specia
“the prevailing economic conditions in Canada, including the cost of living, ang
economic and current financial position of the federal government.” Submissions wer
Special Advisor in regard to this criterion and he commented in his report on t
based on the submissions made to him. Those submissions, made in the spriz
highlight the serious economic difficulties that soon were seen to be faci [
circumstances and the financial position relied upon in the response, /A 4\

%
related to the significant deterioration in the global economic situatd the Government’s
economic and financial position “after the Special Advisor concluded his inq¥iry and submitted his

recommendations to the Minister of Justice on May 30, 2008”. TheXxgliance upon deteriorating
economic conditions, without reference to the specific recommen Ycannot be, indeed it does
not purport to be, a response to the recommendations made by {4l Advisor.

[18] The response relies upon Budget 2009 — Cana

Economic Action Plan, Budget 2009, Department of
Commons, January 27, 2009), which, inter alia, referred
predictability of federal public sector wages during du
later enacted as the Expenditure Restraint Act, S.
2009, provided for annual wage increases, fo eral public administration generally, of 2.3
percent in 2007-2008 and 1.5 percent f wing three years (Expenditure Restraint Act,
section 16). Exemptions from those limitg{ions §¢re made under the Act for certain groups of public
servants and for others whose salary inc in excess of the restraint limits, had been settled

before the wage restraints were anno@wged. The applicants before me suggested that some thousands
of public servants were ultimately e m the statutory wage restraints.

onomic Action Plan (Canada’s
Canada, tabled in the House of
¢ introduction of legislation to ensure
cult economic period. That legislation,
c. 2., 8. 393, in force on assent March 12,

[19] Among those exempt (Zpyndture Restraint Act, section 5, subsection 13(4)) from the
general restraint were judges paM

and 2009-2010 were
£l

G :.)c

b \

:\\@« ill have been payable to prothonotaries, for the period 2007 to 2011. As a result,
ed judges, and the applicant prothonotaries would have annual increases restrained,

ghtly above those payable to public servants generally.

compiled by Statistic 3. The adjustments paid for years commencing 2007-2008, 2008—2009
aid)pe

that expected to b
prothonotaries
continuing to

2010-2011 has been forecast at 2.8 percent. So long as the salaries of
rtionately related to judges of the Federal Court, as they have been, and are

JEC

ommenting on the effects of deteriorating economic conditions and public finances the
€ of the Minister makes the following comments:



The Government accepts that compensation of judges — and judicial officers such as prothonotaries — is
subject to certain unique requirements that do not apply with respect to others paid from the public purse. In
particular, it is necessary to ensure that judicial compensation does not fall below the ‘minimum’ required to
protect financial security, including through erosion of compensation levels over time. The purpose
minimum is to avoid the perception that judges might be susceptible to political pressure through eco
manipulation as witnessed in many other countries. [Minister’s response, page 2, 3rd last paragraph.]

©°
This is not the time for the kind of major enhancements contemplated by the Special Advisor’st Indeed,

exempting prothonotaries from across-the-board public sector restraint measures would moreikely undermine
than enhance the public’s perception of their judicial independence and impartiality. [Min' esponse, page

2, last paragraph.]

In support of this view, the response refers to comments of Chief Ju amer in Reference re
P.E.I Judges where statutory compensation restraints for provincial judgeycomparable to those
applicable to public servants generally, were upheld as applicable an t enactments compromising
judicial independence (above, at paragraphs 156, 158). With res my view the Minister’s
response in referring to a quoted comment by Chief Justice La n unwarranted gloss on the
Supreme Court’s comment as “[having] established that it is continued public confidence
in the judicial officers that their remuneration should be sub;e o measures affecting salaries of all

(il

others paid from the public purse” (Minister’s response, pa agraph 3).

Accordingly, the Government is of the view that prothonotagigselaries should continue to be fixed at 69% of
the Federal Court judge’s salary. Their financial security cotinue to be protected by annual adjustments
equivalent to superior court judges in Canada, a benefitQa whweh few, if any, Canadians could aspire in these

difficult economic times. Similarly, the GovernmgfE{3\s»t prepared to implement enhancements to the
prothonotaries’ pension arrangements or other 1 i !’ is time. [Minister’s response, at page 3, paragraph
1.]

[21] The repeated references in thg respoirse; particularly in dealing with deteriorating economic
conditions and public finances, undertiRg that those circumstances are extraordinary. It is not unfair

to infer that in better economic t e response of Government might be different. There is,

law, paragraph 34): \
There is no dispute @)nomy has deteriorated significantly since the Adams Report was released. The

Prothonotaries acce@ in an appropriate case, economic conditions might justify a departure from the
commission pro

icants urge that in this case, the evidence before the Court does not here establish
: % to support the Government’s action. It is said Government provided no information
demonstratiyg’the cost of implementing the recommendations, that there is no clear undertaking that
the 1 of the recommendations is temporary, and Government’s reliance on the necessity of
% e treatment of all or nearly all persons paid from public funds is not supported by evidence
g mparable treatment was applied. Indeed, the exemptions from compensation restraints under

@@




the Expenditure Restraint Act, applicable to a substantial number of people, appear to belie the
possibility of uniformly comparable treatment of all those paid from public funds.

[24] Yet, this Court may not require evidence of a particular kind, and is not to assess the W%
or effectiveness of the apphcatlon of public pohcy by the Government of Canada in

recommendations.

[25] There is evidence to support the basis for the Minister’s response w, ence to the
deterioration of economic conditions and of public finance after the repg emal Advisor
was presented. The response refers to the document Budget 2009 — Can condmic Action Plan
of January 27, 2009. The significance of the deteriorating circumstances ing to that Budget are
described in considerable detail, both for the global situation and fpy that™Macing Canada, in an
affidavit filed in this case on behalf of the Government by Benoit bldoux General Director,
Economic and Fiscal Policy Branch, Department of Finance Cana e is no contrary evidence.

58 a reasonable basis for the
actions of Government, in its lawful discretion, to manage gdonddc and ﬁscal pohcy, 1nclud1ng
wage restraints, in extraordinary economic times. That djscyst
constitutional authority. As for its choices made to meet
Charter issues [Canadian Charter of Rights and Fre
1982, Schedule B, Canada Act 1982, 1982, c. 11 R.S.C., 1985, Appendix II, No. 44]], the

8

Court defers to the determinations of Governm&ft. That is not to ignore other constitutional

responsibilities of Government, even if it is 1 3.
other responsibilities are to be met.

Government to determine generally when

[26] In my view, there is evidence of a basis to support the Government’s departure from
the recommendations, that is, the ex rdmary deterioration of economic conditions and of public
finance. In Bodner, it is suggested ew facts or circumstances arise after the release of a
compensation commission’s repo vernment may rely on that in its reasons for varying the
commission’s recommendation }s case the extraordinary economic circumstances relied upon
by Government provide a reas basis for the first ground of its response and its actions in not
accepting the recommendati@gi e Special Advisor

Minister’s response. ¥

[27] That finding pr b this Court from granting the application sought. I do not set aside the
t t 2
legitimate respons§/T

e’recommendations made by the Special Advisor. In adopting the decision

to reject, not meee odify, the Advisor’s recommendation, for extraordinary economic reasons,
the Minister’s( nse is made without reference to the reasons for or to the recommendations




P.E.I Judges, which established the process, apart from the current state of the economy would
require a rational justification for failure to fully implement the recommendations of the Special
Advisor. It then turns to the Government’s concerns with some of the assumptions underpinsat
those recommendations, in particular in relation to salary. I consider first the comments conc
salary and pension recommendation, then I turn to other matters raised.

Q

Salary
[29] In relation to the salary recommendations the response takes the amount recom&d, at 80
percent of a Federal Court Judge’s salary, and calculates the amount this would pefqr most of the
prothonotaries if it were to be retroactive, as recommended, to April 1, 2004. T @ lation is not
characterized by the response for any particular purpose (Minister’s respo €3, paragraph 3).
If it was intended to suggest the calculated cumulative salary increas five’ years would be
unwarranted, that could only be based on the assumption that the salf{es actually paid were
appropriately determined by an acceptable process. They were n&T hey were the result of

negotiations between representatives of the parties in 2001.

@m) is said to be “problematic”.
provincial courts masters and
rothonotaries’ salary levels. That
ents that, “[n]otably he relied on

[30] The Special Advisor’s reasoning in relation to salary co
It is true that the Advisor accepted the prothonotaries’ posity

judges were the most relevant historical comparators for asgessy
was based on the evidence before him. The response t
masters in only three of Canada’s 13 provinces and teygit 7 With respect, in part that is true but
it is an incomplete representation of the recommen salaries, which notes, first the average
of all known salaries for provincial and territorial €9yrt)dges and masters across Canada, and then
the average of salaries of the masters in the thre es where their work is comparable to that of
Federal Court prothonotaries. Those two s were said to be respectively 79 percent and
79.4 percent of a Federal Court Judge’s sdlary irf3007 (Report of the Special Advisor, pages 56-57).

[31] The response notes that the
service comparators should be pr
tribunals at the GCQ-5 and GCQ-@{eV

isor rejected the Government’s position that federal public
in particular salaries for members of administrative
This was argued before the Special Advisor whose report
includes his appraisal of tho ested as primary comparators of salary levels from an
administrative system of Go@nt as manager of public employees, the Hay system for

at system had been used unilaterally by Government itself as a

The Governmep

tesponse does not explain why the reasons of the Special Advisor not to accept
its preference blic service comparators were in error. To complain that the Advisor did not
accept S{reice for comparators is not a reasoned response to the recommendations (Bodner,
above, % hph 23)

[32 (! Q_another reiteration of a preference expressed unsuccessfully by Government to the Special
\ ~ he response notes concern with the validity of salaries of provincial masters as

S ators because there was no evidence of a basis, other than administrative efficiency and

@

@



convenience, for the linkage of masters’ salaries to those of provincial judges. The response asserts
that “he [the Advisor] finds that masters would not have been able to independently assert this parity
argument since they could not and do not equate their work to that of judges in the superior coprts”
(Minister’s response, page 3, last paragraph). With respect, the “finding” referred to is me

descriptive statement in the Advisor’s Report concerning possible comparators, not repeated in
recommendations on salary. In my view this consideration is not a response to the recom (Chdatiods

[33] The final comment of the response concerning the recommendations
Advisor misconstrued the Government’s position regarding the requirement-e uring that salaries
do not fall below a minimum (Minister’s response, page 4, 1st full parg f) .

the significance of this comment is. Even if that criticism about the Ad ’s interpretation of the
submissions to him were warranted, it is not a response to the recomr&?aﬁo fs about salary, which

do not refer to the matter of a minimum salary. Moreover, aside fro at criticism, the minimum
salary amount for prothonotaries has not been an issue before me, { ot appear to have been an
issue between the parties before the Special Advisor, and it is sed as an aspect of the final
recommendations on salary. It was argued before me thad(i Advisor misunderstood the
Government’s position he must then have interpreted that t cifying a minimum salary, above
which his recommendation should fall. But that is sheeris@tion and has no basis in his report

or recommendations.

[34] The response concludes its discussion of th or’s salary recommendations, referring to
“these cumulative flaws in both assumptions an 1C concluding that “the Government would not
in any event be prepared to accept his sala; C ndation” (Minister’s response, page 4, 2nd full
paragraph). It does not suggest any mf{dificsflon of that recommendation, rather the response
underlines the view of Government that notaries’ salary should continue to be fixed at 69
percent of a Federal Court judge’s gﬁ/@; (Minister’s response, page 3, paragraph 1), that is, it

should remain unchanged.
Pensions

[35] The response notee Adpvisor relied on judicial annuities, not civil service pension
plans, as proper comp o consider prothonotaries’ pensions. It adds that the Advisor’s
recommendation on peRs(Os
the provincial and tei}
of economic stabilfty’ growth, it would be unreasonable for the Government to accept a pension
recommendatiop kw

provincial an

paragra
[36] The ister’s response, not in its text but in footnote 17, includes, for the first time, a
i of the framework for prothonotaries’ pensions, in the following terms (at page 6):

€ more reasonable average age of appointment of the six existing prothonotaries (45 years of age)



results in an accrual period of 23.3 years with an accrual rate of 3%. Indeed, an accrual rate of 3% is applied in
a number of jurisdictions with benefits based on three years best average salary rather than the final year as
recommended.

In my opinion, the manner of the presentation of this variation does not mean that Government™
proposing this as a serious modification of the Special Advisor’s recommendations on pemsions.
cannot be considered as a rational response to those recommendations. @

[37] The final reason in the response for rejecting the pension recommendations ﬁ%ﬁpecial
Advisor was that he incorrectly assumed his recommended enhancements cquld be easily

implemented through the existing public service plan, which is describe significant
underestimate of the technical complexity and cost associated with implement% in the PSSA
p

<

scheme. The essence of the recommendation of the Advisor is that there b priate retirement
arrangement for the office of prothonotary, with certain features. Apart e detailed features he
notes, such an arrangement is in place in six provinces for provincial judgegnd masters. He does
suggest that arrangements “can be implemented through the existing@QSP (registered plan) with a
supplementary RCA to top up the difference” as is already in plac, gests, for federal deputy
ministers (Report of the Special Advisor at page 62). The latte idhal arrangement, if it exists,
is not disputed by the response.

[38] There may well be reasons why the detailed reco@ ations for a pension arrangement
were not acceptable, but the response goes no further reject the recommendation without
serious consideration for any of it, even in principl& rejection itself can hardly be taken as
rationally related to the recommendations in the circumstances of this case where never
before have pensions for prothonotaries bges sidered in the process of commission
recommendation and response required if judicipendence is to be recognized.

[39] Curiously, after referring generally\to tht/ reasons given in relation to salary proposals, the
response states “Government has gonclu that it would not be reasonable to contemplate
implementing major pension or other dugfit enhancements in the current economic situation. Rather
the Government will take the opp 0 consider how the current pension arrangements might
be modified to reflect the partic ircumstances of prothonotaries as judicial officers, including
the admittedly unique demogr of mid-career, life-time appointments” (Minister’s response,
page 4, last paragraph).

[40] There is no expl
the particular circu
taken place. [ may 4
and with the evol

iQnXvhy only now, in 2009, is the opportunity to be taken to account of
of prothonotaries in reviewing pension arrangements. No review has
much, but now, 12 years after the decision in Reference re P.E.I Judges,
risprudence since, the law officers of the Crown surely cannot be proposing
to unilaterall prothonotaries’ pension arrangements and consider changes to be
implemepted in a response to recommendations of an open, fair and effective commission
and resgd pyYpcess.

Oth¥r benefit enhancements

@Ve noted that the response stated it is not timely to implement other benefit enhancements.

@

@



These were subjects of specific comment or recommendations by the Special Advisor. They are
dealt with in the response, but only in footnote 18 in the following terms (at page 7):

More specifically the Government is not prepared to implement the Special Advisor’s recommendatiQ 2
extend long-term disability benefits and to provide an annual tax-free allowance of $3,000 to prothonotariQ

Nor is the Government prepared to make an ex gratia payment to the former prothonotary and the t IvivQrs
of deceased prothonotaries. However, the Government will extend vacation entitlements to 6 11
prothonotaries on the basis that they all should receive the same level of benefits immediately withS tive

discretion.

(The background to the decision to extend vacation entitlements to 6 weeks for al onotaries, as
I understand it, was that prior to June 2009 most but not all prothonotaries h ks or longer
annual vacation. The change, by Order in Council [P.C. 2009-0986] j 2009 provides a

standard six-week vacation for all prothonotaries.)

Other matters

nte 'Q:,j in the Minister’s response.
y‘\f‘ of’s Report he makes no clear
recommendation for changes. Rather he recommends that '\ pister of Justice and the Chief

A opportunity for prothonotaries to

Justice of the Federal Court should consider (a) establis (67’
elect supernumerary status, and (b) taking necessary steg ué’ ect their status as associate judges.

[42] Other matters raised by the Advisor’s Report are comm:

The second matter dealt with concerns administragi leave and travel arrangements and
a comment that “temporary funding of four of si ottnotary positions ... needs to change”
(Report, above, at page 65). I assume that commenis th¥’basis for the Minister’s negative reference
about transfer of responsibilities for administr Of compensation of prothonotaries within the
federal fiscal and budgetary process.

[43] For both of these matters the resp {% that each was beyond the mandate of the Special
Advisor and the Government is undegRo obligation to respond to these recommendations. That is a
response, but there were no clear r dations made on these other matters, except to consider

them. The response indicates a n€ggssity for representatives of the parties to be clear in advance
about the issues to be considere@ future independent commission.

[44] The response rejectsdf 1 mendation that there be full reimbursement of all legal fees and
disbursements incurred

pointed judges for representations to the quadrennial commissions on
judges’ compensati we have seen in footnote 18 of the response, it rejects, without
explanation, reco ations concerning a non-taxable allowance, an available sickness and LTD

[long-term disgk K-)

pnse makes no comment or reference to a recommendation that periodic review of
prothonotari¥” remuneration ought to track the time frames of the quadrennial commission process
for Ily appointed judges. Perhaps the lack of a response to this was mere oversight. I have

on the date of the response, the Minister responded to the latest Quadrennial Commission

%
@ on Judicial Compensation and Benefits, rejecting all of that Commission’s recommendations



on economic grounds similar to those relied on in the response concerning prothonotaries. However,
in that case, in relation to federally appointed judges, it is specifically stated that “in the event that
the current economic circumstances improve before the next Judicial Compensation and Be s
Commission is established so as to justify salary enhancements, such circumstance cou

taken into account by the Commission.” (Response of the Government of Canada to the epor

the 2007 Judicial Compensation and Benefits Commission, above, at page 2, last paragrapfy’ O
[46] While no comparable commitment is made in the response to the recomnﬁln for
periodic compensation reviews for prothonotaries, I do note that in oral submissions a hearing

before me counsel for the Minister commented that the response did not need to sg¥guything about

periodic review because “it’s understood that will occur. Once we have accepteg\b .\ ¢ Reference

re P.E.I Judges applies and that prothonotaries are judicial officers, it ig-6 ‘{ h&Government’s]

constitutional obligation to ensure periodic review of their compensati b fits” (transcript,
Q

July 9, 2009, page 114, at lines 7-17; page 116, at lines 14-16). That la mment does explicitly
acknowledge the constitutional obligation of the Crown to support pub¥c interest in judicial
independence by the process of periodic review of judicial remundtion for prothonotaries, as
established in Reference re P.E.I Judges and Bodner, and acknov({cg in P.C. 2007-1015 and in

the Minister’s response. @

[47] With reference to costs the Government notes that 4 Iready paid prothonotaries on an
ex gratia basis $50 000 to support their participation in otkss which is said, with no evidence
to support this, to be an amount that exceeds 2/3 of theig t Cpresentational costs.

C. Applying the test of Bodner @

The Reference re P.E.I. Judges and evol isprudence requires that compensation for judicial
officers be determined after a procefyvncluding assessment by an independent, open and effective
commission and a response, by the S[%%ymznt agency concerned, that is rational, legitimate and
that appropriately recognizes ju@bindependence of the judicial officers concerned. The
commission process is not effefhivdf it has no influence on the compensation that results. A
response by Government as a @f negotiations between judicial officers and Government does
not meet requirements for 1 ion of judicial independence. The reasons set out in the response
for not accepting a comp(S3y’s recommendations are rational in the sense here intended, if they
are complete and set o nd why the recommendations are not accepted by Government, and if
they are legitimate inQghe yghse of meeting requirements of the law and the Constitution. Finally the

reasons are to be %S globally with a view to determining whether the purposes of the process
of an independ gission, and response, are met.

[48] Inreviewing the response of the M@@ider the following:

&ivey. ons that are complete and that deal with the commission’s recommendations in a meaningful way
the standard of rationality. Legitimate reasons must be compatible with the common law and the
tion. The government must deal with the issues at stake in good faith. Bald expressions of rejection or



disapproval are inadequate. Instead, the reasons must show that the commission’s recommendations have been
taken into account and must be based on facts and sound reasoning. They must state in what respect and to what
extent they depart from the recommendations, articulating the grounds for rejection or variation. The reasons
should reveal a consideration of the judicial office and an intention to deal with it appropriately. They/my}
preclude any suggestion of attempting to manipulate the judiciary. The reasons must reflect the unde @
public interest in having a commission process, being the depoliticization of the remuneration procg
need to preserve judicial independence.

The reasons must also rely upon a reasonable factual foundation. If different weights are give relevant
factors, this difference must be justified. Comparisons with public servants or with the private may be

legitimate, but the use of a particular comparator must be explained. If a new fact or circumstance arises after
the release of the commission’s report, the government may rely on that fact or circumsta‘ ) its reasons for

varying the commission’s recommendations. It is also permissible for the government the impact of
the recommendations and to verify the accuracy of information in the commission’

[50] T have already concluded that in one respect the response in this cas s reasonable, but that
it was without reference to the recommendations, rather it was based(dn the facts of deteriorating

economic conditions globally, and financial circumstances of t ernment of Canada. The
response and the actions to which it was related, in particular, th mination to manage public
finances, including general public service wage restraints, was Ry for Government (i.e. it was

lawful and within the constitutional authority of Government):

[51] In Newfoundland (Treasury Board) v. N.A.P. @ SCC 66, [2004] 3 S.C.R. 381,
provincial legislation enacted to meet a serious fiscalsid{y, which infringed Charter rights against
discriminatory treatment, was applicable, saved in the&Quccumstances under section 1 of the Charter. 1
note later that section of the Charter was argued b@y counsel for the Minister before me as a
basis to support government action in this case @ argument was not joined, or disputed, by the
applicants. In my view, N.A.P.E. supports 1 at Government’s actions in this case, including
the response, were constitutional. Judici@nce to that action precludes intervention by this
Court, in the extraordinary economic circu es of this case.

[52] At the same time, if the tes;@%m in Bodner is applied, I conclude that the primary basis

of the response, that is, deterioraQiqn d¥ the economic situation and of public finances after the
1 s submitted, was without reference to the Advisor’s

the outcome, they were n
them. In my opinion,
iorating economic conditions, or on the additional grounds set out in
}endations. In neither case does the response deal appropriately with the

intended in Bo @

Q&5 review of the response of the Government of Quebec to recommendations made

by a prd committee on judicial compensation and pensions, the Supreme Court upheld the
decision o™ Quebec Court of Appeal which quashed the Government’s response. The Supreme
Co mented in part (at paragraph 160):

<

E}SS overnment’s] position is tainted by a refusal to consider the issues relating to judicial compensation on

@@



their merits and a desire to keep them within the general parameters of its public sector labour relations policy.

The circumstances in this case are not similar to those considered in Bodner concerning the i S
there raised in the appeals from Quebec. Yet I come to generally similar conclusions as were
reached. The commission and response process here followed did not have meaningful effect u;
the outcome following the response. o

Conclusions and implications SS

[54] The reasons here set forth in the response were not rational with seefg

recommendations of the Special Advisor. That judgment is equally applicable to <>
ﬂ%l

et

supporting Government’s decision and action to deal with extraordinary onditions and
deteriorating public finances after May 30, 2008, and to the additional ns raised in the
response. If neither the overarching ground nor the additional grou or the response deal
appropriately with the recommendations of the Special Advisor, then xiewed>globally, the reasons
expressed in the response do not respect the purposes of the prz&rfor establishing judicial
remuneration, as established by the Reference re P.E.I. Judges and ated by Bodner-.

ydence any improper political
s concerned. Nevertheless, even
ter’s response, that process has not
icial independence and depoliticizes

[55] Let me be clear that the response in this case doe
purpose or intent to manipulate or influence the judicial
though the proper process is expressly acknowledged in t
been accomplished in this case in a manner that preser

the establishment of prothonotaries’ remuneration. inion, the response does not meet the
constitutional requirements of the commission and{{espQnse process for establishing compensation
for judicial officers, here the prothonotaries, ed by the Reference re P.E.l Judges and
Bodner-.

[56] In our democracy the rule of law i\&basi¢ pillar. It rests upon judicial independence. That is
why that independence is a basic ppbjic value. It is secured by essential support for courts and
judicial work and by appropriate ation for all judicial officers. The value of judicial
independence is a matter of concerd
of Canada and for all law officegs
their lawful concerns in this a (b
obligations to meet under offr¥—1t may be difficult to meet them all at one time, but it is not for
this Court at this time tQ((d e manner or timing for those requirements to be met. That is a
continuing responsibiliggdNgovernment to which the Court must ordinarily defer.

[57] The extraor onomic circumstances with which Government now copes are unlikely to
continue indefinj cannot be forgotten that it is now 12 years since the requirements of the
lawful proces pnsidering the appropriate remuneration for prothonotaries were established by
the R Q¥ P.EIl Judges. Reconsideration could be initiated by re-examining
the recé tions already made by the Special Advisor’s Report of May 30, 2008, which might
expedite ideration when the time for that is ripe. If that is not appropriate a new commission

pro@will be required.
o
h order goes dismissing the application for judicial review. No other order or directions to

@

@



the applicants or to the respondents is made except concerning costs.

[59] For the record I note that counsel for the parties before me made submissions on two T
matters about which I make no determination since neither affects the result. The applicants’
that the Minister was in breach of the law by failing to respond in no later than six months after

Special Advisor’s report was submitted, as P.C. 2007-1015 provided, does not affec rdpr
dismissing this application. The respondent Minister’s reliance, if it should prove nece on
section 1 of the Charter to support the decision in this case, was simply not an issue gr or the

applicants and is not here determined.

Costs

[60] The matter of costs as discussed in the Advisor’s Report and th response is not

one for this Court to review.

[61] T consider that success in this matter is divided for dismissaf%the application does not
constitute recognition of the commission and response process viewed as one that met
constitutional requirements. The constitutional obligation of nt to ensure an appropriate
process for establishing salary and benefits for the prothonot e Federal Court remains, just
as it was when the Special Advisor reported to the Minister 30, 2008.

[62] Costs of the parties in this application, now dismi 71 leave for them to resolve, and if no
other resolution is made between them within 14 days 0ty order, then each shall bear their own

costs.
@ ANNEX A

RECOMMENDATIONS OF THE SPECI OR ON FEDERAL COURT PROTHONOTARIES’
COMPENSATION

Salary %

Salary be set for April 1, 2007, at (puisne) Federal Court judge’s salary of $252,000 at $201,600 and
adjusted at that rate thereafter. Adj t be retroactive to April 1, 2004.

Pension

An appropriate retirem@gement having:

* an accrual rate Vo per year of service;
* applj @zl year of earnings;
* toa r a maximum benefit of 70%;

utions at 7%;

°§ O
mneﬁt to be indexed to CPI;

@@



* not integrated with CPP/QPP;

» current entitlements should be grand-fathered with Public Service Superannuation Act so thg
conjunction with a supplementary RCA due difference is topped up. Proposal for full retroactivity($0
service counted at 3.5%.

Retired Prothonotaries or widows <

Correlative enhancements for retired prothonotaries or widows, or alternatively an appropriate%wx gratia
payment.

Sickness and disability

Elimination of 13-week waiting period (automatic salary protection); extens&ﬁts to age 75, or

alternatively that LTD be replaced by an annuity amounting to 70% of salary to ap

Supernumerary Status &
Consideration be given to establishing opportunity to elect supernumesar, @
Associate Judges %9

judges.

Vacation Entitlement, Other Leaves, Travel, etc @
» harmonization of vacation entitlement to 6 ently afforded to Federal Court judges;

Consideration be given to taking the steps necessary to reﬂzt@atus of the prothonotaries as associate

» leave and travel arrangements to be a
Administration Service submission;

d in same way as for judges as proposed by Courts

* application of public service Valu %ﬂics Code problematic;

* appropriate judicial complain ipline mechanism; and

 temporary funding of pos s described by CAS needs to change.
Allowances

Non-taxable allowar@ 00.

Interest and Co,

=

Full rei

Periodi

@& reviews to track the timeframes of the quadrennial commission process.

s of all legal fees and costs (“in accordance with case law”). No interest.




