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Appeal from Tax Court of Canada (T.C.C.) decision finding benefcz A ofdzvzdend9 pazd by respondent
Dutch corporation, shareholder of respondent — Dutch corpomtlo &ceiving dividends from respondent, then
paying similar amount of dividends to corporate shareholders, rg f Sweden, U.K. — Respondent’s rate
of wzthholdmg under Conventlon 5/), but hlgher if benefczal Q edish, British shareholders — T.C.C.

Construction of Statutes — Interpretation of term “be wner” in Convention between Canada and the
Kingdom of the Netherlands for the Avoidance of Do, ation and the Prevention of Fiscal Evasion with
Respect to Taxes on Income, Art. 10, para. 2 — examzmng ordinary, technical, legal meanings of
“beneficial owner”, relying on Organizaty \ Zonomic Cooperation and Development (OECD)
Commentaries — OECD Commentaries acc mble ides in interpreting, applying bilateral conventions —
Judge capturing essence of term “beneficial o

This was an appeal from a Tax Cou da decision finding that the beneficial owner of dividends paid
by the respondent was a resident Dutch(¢o tion and shareholder of the respondent.

The respondent paid dividends
corporate shareholders, reside
tax was 5% by virtue of subs
between Canada and the KiQ&do

utch shareholder, which then paid a similar amount of dividends to its
den and of the United Kingdom. The respondent’s rate of withholding
12(1) and 215(1) of the Income Tax Act and Article 10 of the Convention
f the Netherlands for the Avoidance of Double Taxation and the Prevention
of Fiscal Evasion with R Taxes on Income. However, should the beneficial owner have been found to
be the Swedish or Britixghaygholders, the rate of withholding would have been 15% and 10% respectively.

The issues wer @r the Tax Court Judge used an incorrect approach in interpreting the term “beneficial
owner” found ir@e 0, paragraph 2 of the Convention and erred in identifying the beneficial owner.

a al should be dismissed.

The JudgeMeviewed the ordinary, technical, and legal meanings of the term “beneficial owner”, relying on
the @;ﬂtion for Economic Cooperation and Development’s (OECD) 1977 Commentary on Article 10 of

Helg

ax Convention on Income and on Capital 1977 (the Model Convention) and on OECD documents
S' er the 1977 Commentary. The worldwide recognition of the provisions of the Model Convention and

@@



their incorporation into a majority of bilateral conventions have made the Commentaries on the provisions of
the OECD Model Convention widely-accepted guides in interpreting and applying bilateral conventions. The
OECD documents issued after the 1977 Commentary are also helpful complements in so far as they are
eliciting, rather than contradicting, views previously expressed. The Judge captured the essence of th
“beneficial owner” as it emerged from his review. His formulation is also consistent with the

Commentaries and other documents. The appellant’s suggested definition for “beneficial owner” a per
who can, in fact, ultimately benefit from the dividend” would jeopardize the certainty and stabili Qx

treaty seeks to achieve. S
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3080) finding that the beneficial owner of dividends paid by the respondent was a resident Dutch
corporation and shareholder of the respondent. Appeal dismissed.
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The following are the reasons for judgment rendered in English by
[1] DECARY J.A.: At issue in this appeal is the interpretation &rms “beneficial owner”,
“benéficiaire effectif’, in Article 10, paragraph 2 of the C between Canada and the
Kingdom of the Netherlands for the Avoidance of Double Tj and the Prevention of Fiscal
Evasion with Respect to Taxes on Income, S.C. 1986, c. 4 dule I [see also [1987] Can. T.S.
No. 23], as amended [by S.C. 1994, c. 17, Sch. VII, A 7, c. 38, Sch. 6, Art. I (see also
[1994] Can. T.S. No. 32 and [1999] Can. T.S. No. 3)] Treaty). The Tax Treaty came into

force on November 27, 1986 and was based on the yzation for Economic Co-operation and
Development (OECD) Model Double Taxation Co@y on Income and on Capital (1977) (Model

Canadian corporation, Prévost Car Inc st or the respondent) to its shareholder Prévost

Convention). @

[2] The context in which the issue is@’hm of a payment of dividends by a resident
\\Pré

Holding B.V. (Prévost Holding), axcQrpo n resident in the Netherlands, which in turn paid

dividends in substantially the same a%.%q? to its corporate shareholders, Volvo Bussar Corporation

(Volvo), a resident of Sweden and roup plc (Henlys), a resident of the United Kingdom.

nd to be the beneficial owner, the rate of withholding tax by
(1) [as am. by S.C. 2001, c. 17, s. 174] of the Income Tax Act
d in accordance with Article 10 of the Tax Treaty would be 5%.
Should Volvo and He und to be the beneficial owners, subsection 215(1) of the Act would
have required Prévog to hold 25% (reduced to 15% in the case of the dividend paid to Volvo
because of the C eden Tax Treaty [Convention between Canada and Sweden for the
Avoidance of Dodlle Jaxation and the Prevention of Fiscal Evasion with Respect to Taxes on
Income, S.C. @,c 38, Sch. I (see also [1997] Can. T.S. No. 32)] and 10% in the case of the
dividen enlys because of the Canada-U.K. Tax Treaty [Convention between the

@ anada and the Government of the United Kingdom of Great Britain and Northern

[3] Should Prévost Holding
virtue of subsections 212(1
[R.S.C., 1985 (5th Supp.

Ireland fo /Avoidance of Double Taxation and the Prevention of Fiscal Evasion with Respect to
Taxe%n Income and Capital Gains, S.C. 1980-81-82-83, c. 44, Sch. X (see also [1980] Can. T.S.



[4] In ajudgment cited as 2008 TCC 231, [2008] 5 C.T.C. 2306, the Associate Chief Justice Rip
(as he then was) found that the beneficial owner was Prévost Holding.

[5] The relevant facts have been canvassed at length in the reasons for judgment of the Tax %
of Canada. They need not be repeated here.

[6] Counsel for the Crown argues that the Judge has used an incorrect appro,

error in finding that Prévost Holding was, in the circumstances of this case, the beneficia :
Interpretation of “beneficial owner” in Article 10. paragraph 2 of the Tax Treat @
[7] As I understand it, the main thrust of the Crown’s argument is tha, ) dg§gave to the term

in civil law and in international law.

[8] It is common ground that there is no settled definition of “be %)wnership” (or in French,
“bénéficiaire effectif’) in the Model Convention, in the Tax the Canadian Income Tax
Act. In his search for the meaning of these terms, the J ely examined their ordinary
meaning, their technical meaning and the meaning they ve in common law, in Québec’s
civil law, in Dutch law and in inter-national law. He relieg‘@alia, on the OECD Commentary on

Article 10 of the Model Convention and on OECD ,doxynients issued subsequently to the 1977
¢ adopted by the OECD Council on
2 by the OECD to its 1977 Commentary
densed Version, 28 January 2003]. He also

Commentary, i.e. the OECD Conduit Companie
November 27, 1986 and the amendments made {
[Model Tax Convention on Income and on Capg
had the benefit of expert evidence.

[9] I pause here to observe that counsel sides agree that the Judge was entitled to rely on
subsequent documents issued by the QECD in order to interpret the Model Convention. I share their
view. It is true that this Court, in C sure Control Inc. v. R., [1999] 1 C.T.C. 1, at paragraph

28, qualified the relevance of the dQ7NSommentary as being “somewhat suspect” in the search of
the intention of the drafters of tion signed 35 years earlier, in 1942, but there was no model
convention in 1942 and in an McDonald J.A., in concurring reasons, went on to recognize
that OECD commentaries ovide some assistance” as the 1942 Convention [Convention and
Protocol between Cana he United States of America for the Avoidance of Double Taxation
and the Prevention of vasion in the case of Income Taxes, S.C. 1943-44, c. 21, Sch. (see also
[1942] Can. T.S. No¢ ows the same general principles as the 1977 OECD Model Convention.
To the extent tha t be said that a contrary view was expressed by the Tax Court in MIL
(Investments) S4 nada, 2006 TCC 460, [2006] 5 C.T.C. 2552, at paragraph 83, it does not
appear that suew was in the mind of this Court when it dismissed the appeal from the Bench,
2007 F O07] 4 C.T.C. 235.

[10] The dwide recognition of the provisions of the Model Convention and their incorporation
i jority of bilateral conventions have made the Commentaries on the provisions of the OECD
vention a widely-accepted guide to the interpreta-tion and application of the provisions of
bilateral conventions (see Crown Forest Industries Ltd. v. Canada, [1995] 2 S.C.R. 802;




Klaus Vogel, Klaus Vogel on Double Taxation Conventions: A Commentary to the OECD-, UN-,
and US Model Conventions for Avoidance of Double Taxation of Income and Capital, with
particular reference to German Treaty Practice, 3rd ed. The Hague: Kluwer Law Internatienal,
1997, at page 43). In the case at bar, Article 10, paragraph 2 of the Tax Treaty is mirrored on %
10, paragraph 2 of the Model Convention.

[11] The same may be said with respect to later Commentaries, when they repre

existence at the time a specific treaty was entered and when, of course, neither treaty ner has

registered an objection to the new Commentaries. For example, in the Introductio e Model Tax
@) invites its
“asmo

3 & dified from
' agraph 33). The

s” and, at paragraph
he meaning of the Articles

or the Commentaries”.

[12] I therefore reach the conclusion, that for the purpos
OECD Conduit Companies Report (in 1986) as well as t
Commentary are a helpful complement to the earlier C
rather than contradicting, views previously expressed.
both the English text of the Model Conventio

(benéficiaire effectif).

erpreting the Tax Treaty, the
2003 amendments to the 1977
€ifaries, insofar as they are eliciting,
Ss to say, the Commentaries apply to
cial owner) and to the French text

[13] In the end the Judge determined, at 00 of his reasons, that “the ‘beneficial owner’
of dividends is the person who receives(the di{ydends for his or her own use and enjoyment and
assumes the risk and control of the divid 1 she received”. To illustrate his point of view, the

Judge goes on, as follows in paragrapfv00:

Where an agency or mandate exists perty is in the name of a nominee, one looks to find on whose

behalf the agent or mandatary is agt for whom the nominee has lent his or her name. When corporate

entities are concerned, one does i€yce the corporate veil unless the corporation is a conduit for another

person and has absolutely no di as to the use or application of funds put through it as conduit, or has

agreed to act on someone ?@f pursuant to that person’s instructions without any right to do other than
or

what that person instructs mple, a stockbroker who is the registered owner of the shares it holds for

lation captures the essence ofthe concepts of “beneficial owner”,
it emerges from the review of the general, technical and legal meanings of

clients.

[14] The Judgef?

“bénéficiaire effecyt
the terms. r@ w

dn the Conduit Companies Report.

[15] C for the Crown has invited the Court to determine that “beneficial owner”,
“bé jaire effectif’, “means the person who can, in fact, ultimately benefit from the dividend”.
sed definition does not appear anywhere in the OECD documents and the very use of the

<
§% Can” opens up a myriad of possibilities which would jeopardize the relative degree of
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certainty and stability that a tax treaty seeks to achieve. The Crown, it seems to me, is asking the
Court to adopt a pejorative view of holding companies which neither Canadian domestic law, the

international community nor the Canadian government through the process of objection, haxe
adopted. (.b

Who is the “beneficial owner” in the case at bar? O

[16] The Judge found that: : Sg

(a) the relationship between Prévost Holding and its shareholders is not one of a , or mandate
nor one where the property is in the name of a nominee (paragraph 100); @

(b) the corporate veil should not be pierced because Prévost Holding i @ ] duit for another
person”, cannot be said to have “absolutely no discretion as to the use OR@Qplication of funds put
through it as a conduit” and has not “agreed to act on someone else’s behalf piYsuant to that person’s
instructions without any right to do other than what that persov%tmcts it, for example a
stockbroker who is the registered owner of the shares it holds for cl@ aragraph 100);

(c) there is no evidence that Prévost Holding was a conduit fi
pre-determined or automatic flow of funds to Volvo and Hg,

and Henlys and there was no
ragraph 102);

S operations and corporate activity in

(d) Prévost Holding was a statutory entity carrying 01%;:
) (paragraph 103);

accordance with the Dutch law under which it was ¢
(e) Prévost Holding was not party to the Shareh@ greement (paragraph 103);

(f) neither Henlys nor Volvo could takq (actiof)against Prévost Holding for failure to follow the
dividend policy described in the Shareholdss’ Xgreement (paragraph 103);

(g) Prévost Holding’s Deed of I tion did not obligate it to pay any dividend to its
shareholders (paragraph 104);

(h) when Prévost Holding deci(@)ay dividends, it must pay the dividends in accordance with the
Dutch law (paragraph 104);

(1) Prévost Holding w: egistered owner of Prévost shares, paid for the shares and owned the
shares for itself; whandifsdends are received by Prévost Holding in respect of shares it owns, the
dividends are the of Prévost Holding and are available to its creditors, if any, until such
time as the ma board declares a dividend and the dividend is approved by the shareholders

(paragraph 10

17] e dings, to the extent that they are findings of fact, are supported by the evidence. No
'\ g
palpable o

W{rriding error has been shown.

P @the extent that part of these findings is based on the interpretation of the contractual
} ips between Prévost, Prévost Holding, Volvo and Henlys, no error of law has been shown.

@



[

9] I would dismiss the appeal with costs



