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BETWEEN:
SAMUEL COHEN............cccvont... APPELLANT;
AND
THE REGISTRAR OF TRADE MARKS. . RESPONDENT
AND
EAOTURING G0, 1D " } Osracrua Paaes.

Trade Marks—“Esco” and “Escone”—Similar wares—Similar wmarks—
Likelihood of confusion resulting by contemporaneous use of similar
marks in same area—The Unfair Competition Act 1932, secs. 2 (k) (1),
26 (f), 29 (1)—Appeal dismissed—Motion for declaration under s.29 (1)
of the Unfair Competition Act dismissed.

An application for the registration of the word “Escone” as a trade mark
in connection with the sale of wares described as “ladies and girls
fur coats, cloaks, coats, suits, sport coats, jackets, slacks, dresses and
dress suits”, was refused by the Registrar of Trade Marks. At the
hearing of an appeal from such refusal the Empire Shirt Manufacturing
Company Limited appeared as objecting party its word mark “Esco”
having been registered for use in connection with wares degeribed
as “work shirts and other garments”.

At the hearing of the appeal, appellant moved for a declaration under
8. 29 (1) of the Unfair Competition Act 1932, that the word mark
“Escone” has been so used by him as to become generally recognized
by dealers and users of the class of wares in association with which
it has been used as indicating that the appellant assumes responsi-
bihty for their character and quahty throughout Canada.

Held: That the wares for which the mark “Esco” is registered and the
wares for which appellant desires to register the mark “Escone” are
similar within the meaning of The Unfair Competition Act 1932,
8.2 (D).

2. That the word marks “Esco” and “Escone” are similar within the
definition of “similar” in The Unfair Competition Act 1932, s. 2 (k)
since the contemporaneous use of both marks in the same area in
association with the wares manufactured by the parties would be
lkely to cause users of such wares to infer that the same person
assumed responsibility for their character or quality, or for their
place of origin, and that confusion would thereby be brought about;
the registration of the word mark “Escone” is therefore barred by
s. 26 (f) of The Unfair Competition Act due to the prior registration
of the word mark “Esco”.

3. That the motion for a declaration under s. 29 (1) of The Unfair
Competition Act must be dismissed as the evidence does not establish
the essentials of such application.
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APPEAL from the refusal of the Registrar of Trade
Marks to register the word mark “ESCONE” :

The mot1on was heard before the Honourable Mrl ustice
Cameron at Ottawa.

s Jack- Rudner for appellant S
H. Germ Lajoie K. C for obJectmg party

Cer b
RN B

No one appeared for the Reglstrar of Trade Marks

— The facts and questions of law raised are stated in the
Teasons. for Judgment - e ;;. Co

CAMERON J‘ now' (July 24 1948) dehvered the followmg
Judgment

© Thig'is an appeal from the Reglstrar of Trade-Marks who
refused the appl1cat10n of theé appellant to reg1ster the
word mark. “ESCONE bt Bx order. of this Court ., the
Objécting: Party was added as'a party to these: proceedlngs
At the héaring the Reglstrar of Trade Marks appeared ‘but
was not represented by’ counsel and’ took no. part in_the
proceedings.

“Under date of December 31, 1945 the appellant applied
for. reg1strat10n of h1s word mark “ESCONE” for use on

wares described as:: ¢ ‘ e

boys’, girls’; men’s''and women’s fur coats;-'ladies’ !cloaks,- su1ts dresses,
sportswear and blouses; and men’s coats, suits and sportswear;. infants’
and chlldrens fur coats, coats, suits, dresses, blouses, shirts and sportswear;
men’ s shlrts, ovéralls and’ vworkmg suxts o SRR

In his appllcatlon the appellant stated that he had used
the mark since the 1st of December, 1937, on the wares

above mentioned. At the hearing it was well established

that the ‘appellant had not at any-time manufactured or
sold many of the articles above referred to Followmg
notiee. from the. Reglstrar that the statement of .wares on
the application was not: satisfactory, the -appellant: filed an
amended apphcatlon 'for reglstratmn of the' saime ‘mark

for wares descrlbed as: W -
ladies’ and glrls fur coats cloaks coats, sults, sport coats Jackets slacks,

dresses and dress suits.

On August 31,1934, the ObJectmg Party had' obtamed
reglstratmn of 1ts word mark, consisting ‘of ‘the .word

T
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““ESCO,” as applied to' “work shirts and. other garments,”
runder No. N.S, 4580; Reg. 15.. The'Registrar; being of .the
-opinion: that the said tradermark “ESCO’:might be similar
-to the word mark “ESCONE,” notified the Objecting Party
,of ‘the application.for registration of the word “ESCONE”;
‘and the Registrar; being of the opinion. that.the .objections
'then raised by:'theObjeeting! Party: were not - frivolous,
‘notified the: appellant ‘under-the provisions of sec. 38 (2)
.of 'the Unfair Compet1t1on ‘Act, 1932 that hls appllcatlon
wasg. refused ST

The ‘issues are deﬁned in the pleadmgs On “April 2,
(1948, ‘the ‘Objectitg Party:filed 1ts Notice ‘of Objéetion -in
‘which it set out the faéts which: I'Lave' above menrtloned
“alléged- that the’ word *ESCO”" and the ‘word ““ESCONE”
Avere “‘sitnilar;”” that the wares as to which the said word
“thark “ESCO” had been régistered and those'as “applied to
’vkrhmh the appellant had sought tegistration of' “ESCONE,”
‘Wefe snmlar ‘and that the contemporaneous usé ‘in the
*@ame ‘area of the’ said marks, both -a8 applied to garments
‘or - elothing, ‘would be liable - -t0' cause -confusion. “In -its
answer to the ObJectmg Party s statermeént of'objectionis the
‘appellant; after traversing the objections ralsed ‘deniéd that
the marks were “similar” and‘in'par. 12'stateds ' ‘

1" 12. That the wares t6 which the said mark “ESCO” Fas béén registered,
and .those. as applied to which appellant . has.sought registration in: his
pame of the word mark “ESCONE” are not sxmllar w1th1n the meamng
of the Unfair Competltlon Act 1932

In reachlng a conclus10n as to whether the regmtratlon
of the.word mark “ESCONE” was-properly refused, it is
_necessary to consider the i issues as raised by the pleadings,
Toni’ two main points: (1) are the waresin connéction with
“Whieh'the appellant desired to register h1s ‘mark “ESCONE”
‘dimilar (within''the deﬁn1t1on thereof in sec. 2'(1) of the
FUnfalr Competition Act) to tle’ wares for ‘which’' registra-
tion of the trade mark “ESCO” had been'granted-to the
‘Objecting Party in ‘1934, naniely, “work shirts and ‘other
"garments’’; and <(2) is' the 'word ‘mark “ESCONE” “similar
-(as defined:'in sec: 2: (k) of the Unfair Competition Act)
to. theregisteréd trade  mark of the . ObJectmg Party,
,“ESCO ”_registered:in 1934,

. I-shall first. consider: the question of s1m11ar1ty of -wares.
As has beeni noted above; the pleadings have-confined. this
18765—23a
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issue to a comparison between the wares to which the
mark “ESCO” has been registered, namely, “work shirts
and other garments,” and those wares in connection with
which the appellant desired to register “ESCONE.” No-
where in his pleadings does the appellant seek to establish
his case on the ground that his wares should be compared
with those on which the Objecting Party has, in fact, used
its mark. At the hearing counsel for the Objecting Party
objected to evidence submitted on behalf of the appellant
to indicate what garments the Objecting Party had manu-
factured and on which it bad used the mark “ESCO.” I
reserved my decision thereon, permitting the appellant to
give such evidence subject to my later ruling as to its
admissibility. In view of the issues as raised in the pleadings
and mentioned above, I am of the opinion that such
evidence is irrelevant and should not be admitted. The
appellant has not launched a motion under see. 52 (1) of
the Act to have the register amended so that the word
“ESCO” should be limited to those garments which the
Objecting Party had manufactured, but his counsel, in
argument, suggested that I should make such an order.
I must refuse to give consideration to that matter until
it is properly before the Court.

The “wares” in connection with which the Objecting
Party’s mark is registered are “work shirts and other
garments.” In the Shorter Oxford English Dictionary
(Third Edition, reprinted 1947), the word “garment” is
defined as follows:

any article of dress; in sing. esp. an outer vestment; in pl—clothes.

Undoubtedly each of the enumerated “wares” referred
to in the appellant’s amended application is within the
term “clothes.” I have no hesitation in finding, therefore,
that in the manner in which the issues are before me, the
“wares” for which “ESCO” is registered and the “wares”
for which the appellant desires to register “ESCONE,” are
similar within the meaning of sec. 2 (I) of the Unfair
Competition Act. The appellant admits that all the
articles he manufactures are garments. It may be added,
however, that if I am in error in excluding the evidence
above referred to, that such evidence establishes beyond
question that the Objecting Party had at times manu-
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factured and sold certain of the “wares” for which the
appellant seeks registration of its mark and bearing the
word mark “ESCO,” and more particularly certain coats,
sport coats and jackets used by men and women, and boys
and girls. '

Reference may be made to the case of Vasenolwerke Dr.
Arthur Kopp Aktiengesellschaft v. The Commissioner of
Patents and Chesebrough Mfg. Co. (1). In that case the
appellant applied for the registration of “Vasenol” and the
respondent, owner of the trade mark “Vaseline,” appeared
as Objecting Party. In that case the late President of this
Court stated at p. 205:

For the purposes of the Unfair Competition Act T think it can fairly
be said that the wares for which Chesebrough is registered in Canada,
and the wares for which the applicant seeks registration in Canada, are
similar,

On his finding that the wares were similar and that the
words “Vasenol” and “Vaseline” were similar, the applica-
tion was refused.

The remaining question for consideration in the appeal
is whether the word marks “ESCO” and “ESCONE” are
gimilar within the definition contained in sec. 2 (k) of the

Unfair Competition Act, which is as follows:

(k) “Similar,” in relation to trade marks, trade names or distinguishing
guises, describes marks, names or guises so resembling each other or so
clearly suggesting the idea conveyed by each other that the -contempor-
aneous use by both in the same area in association with wares of the
same kind would be likely to cause dealers in and/or users of such wares
to infer that the same person assumed responsibility for their character
or quality, for the conditions under which or the class of persons by whom
they were produced, or for their place of origin.

“ESCO,” the registered mark of the Objecting Party, is
made up of the initial letters of the words “empire” and
“shirt” and the abbreviated form of “company.” It has
been widely used by the Objecting Party for a great many
years, the evidence establishing that it was in use long
before 1934 when it was registered. The business of the
Empire Shirt Company was commenced in 1894, It is now
of a very substantial nature, doing business throughout the
whole of Canada, employing up to six hundred persons, at
times using 3,200 yards of cloth a day, its total annual
output now running over $2,000,000. Sales are made to
wholesalers, jobbers and to chain stores. It has turned

(1) (1935) Ex. C.R. 198.
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out as'many - as 10,000 garments:a:day :bearing: its: mark
“ESCO.. It is admitted that its word mark was registered
before theiappellant-first used-his mark “ESCONE.’:: *.». ,
“+Theé word mark “ESCONE"wag-adopted: by Samufel
Cohen, the appellant, as the phonetic equivalent ‘of “S:
Cohen.”: Mr:: Cohen commencedi:his present -businéss’in
1930: and-s now+ manufactures--ladies!: coats. and -suits ‘and
dress-suits:.. At one ‘time ‘he made dresses;islacks and: fur
coats, ‘but «these lines. have (been:: diseontinued.: *In his
applieation ~for.-registrationhe: stated <that ‘theumark
“ESCONE™ had ‘beénfirst:.usedi by himiin. 1937; blit in
evidence he stated that he though’t‘“itnhad ‘been- in - use
two or-threé years bef'ore that date, but was‘not qulte sure.
§ fothl ales in’ 1947 exteeded 7$400 000" and,“dbayt .80
per cent of his output was sold under the “ESCONE” mark.
For Inany years, he has been uslng a label bearmg that mark
and th word “Reg’d " He states. that he thought he gave
ifistriletions €0 ‘4 formef solicitor, now' deceased "to” havfé
the mark registered and assumed that it’ ‘had- been’ done
but WOuld not swear“that he liad' Ever glven*'such’ 1nstruc—
tlons Whﬂe an employee gave sonie- verbal support to
this’statement, ‘no’ doeumentarv evlblehce ‘of ' any “sOrt’ was
produced, to estabhsh that s”'h whs the cage: " He ‘Adnits
that” e “was never. “adfised that reglstratlon “had" been
granted but merely assumed that, his, 1nstruetlons were
earrled o, 7 e eer Cvamer LA el e J:i TP
On the ev1dence 1t 1§ clear that the oroods manufaetured
by.xthe appellant are in the1main ‘more-expensive.thani those
made by the Objecting Party They are-of more expensive
materlals and of &, nature that usually requn‘es a personal
fﬁttmg, such as ladles cloaks, eoats, Jackets »and sults The}r
ﬁﬂ? soid in departmental stores leadmg re'qaﬂ stores and
gome, of t,he cham stores, The QbJeotmg Party ,now manu-
factures prmmpally neghgee dreee, port and Work sh;rts
py;amas mght Sh}I‘f/S sport. and, coat Jackets,, meng, under—
ear Wmter §ty1e shlrts boys and glr]ls scout and utr]rrty
shlrts and many of these xartleles, Whlle demgned pr1mar11y
for men and boys are purchased and worn by women ‘and

TRIR

1rls as, well Smee the reglstratl,on o,f 1ts mar];L the

,,,,,

bJect1ng Party hag nqagie, ladles py;amas hngerge, dresses
and other artleles for Women and gn:ls only; but ladl,ee

Dy jamas, dresses, p1aysu1ts, smocks and overalls have not

A LY vyt 4',‘ o
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been made' for some years. " The “ESCO” wares are sold
1n all types of st()res handhng dry goods “and, furnlshmgs
The mark “ESCO?” is. Wldely used by the Object1ng Party

‘on its cheques, invoices, -statements; stat1onery, «and-on its REGISTRAR

ta,crs and labels 4nd packaging, ‘as well as- 1n advert1smg
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1t is established by the evidence that-in some specialty Car —

stores—such as-the better class ladies’ coat.and dress shops
—the goods now manufactured by 'the Objecting ‘Party
would not, likely be, on sale; and that in large departmental
stores the' goods of the appeﬂ&nt and the ObJectlng Party
would both be sold, although poss1bly in d1fferent depart-
ments On the other hand it’ 1s shown that in cham stores
and general stores Where there 1s leSs or ho departmentahza—
“tioh’ of goods wares s1m11ar to those of both partles hereto
would Be on sale’ on| adJacent—or in _some cades’ on 'the safile
“_counters R TN S O T e - TP RS ST TR L |

The pr1nclple’s to be followed 1n reachmg 4 conclus1on
as to whether two word marks are s1mrlar are set out in
many cases Reference may 'be made to The Bntzsh Drug
Houses Lz'rmted v Baftle Pharmaceutwals Lz'rmted (1),
aiﬁrmed in' the Supreme Court of Oanada 1946 . C R. 50.
Kerwm, J ﬁ, in dehvermg Judgment c1ted the test referred
to 1n the speech of V1scount Maugharn in ‘the House of
Lords in the case of Amstoc Lz'rmted V. R‘ysfa meted (2),

2 T . R

- ag follows
The answer 0 the questlon whether the sourid of one word resembles
"too uea,rly the.sound’of another 5o 'as't0’ bring the' former within the limits
-0f 8: 12-0f the, Trade Marks -Act,, 1938, gmust( nearly always depend on first
1mpresmon xfor obv1ously &, person who s farmhar Wlth both ‘words
“will nelther be’deceived nof confused. . 1t is the" petson who only lfnouws
thie oné word ‘4Hd has perhaps ‘an miperfect “rgcollection’ of it, who 'is fikely
“to be. decelved or_confused..' Little assistance, therefore; is to be obtaided
Arom a, metlculous comparrson of, .the two“words lette , by, letter, ﬂa‘nd
syllanle lby sylla,ble pronounced with the clarlty to be expected from a
“fancher of ‘locutién. The' dourt"rh‘ust -bé “careful ‘th maké’ allowance' for
rimperfect ‘recollection- and! the:éffect. of caiéless’ pronunciation iand:épeech
on the part not only of the person seeking to buy under the trade, descnp—
tlon, but a.lso of the shqp assistant mmlstermg to that person’s wa,nts

T KRR A T LI ) S L

.,!‘4')‘: L)

G
b ,The,,general approach. to the;, solut1on« of a: problem of
.this kind.was stated by ParkerJ. in- th“e P,zan_ot,zst Company
“Lid’s Apphcatwn (3); as. follaws: - .-« iy’ o0 iiw
o You must_take thent 70 rwords.. You must judge. of the both bry
: thelr look a.nd by~ the1r sound You must cons1der the goods to whlch
t*heﬁr are '\to b aapplled You : mst cbnmder ‘the ' nature a,nd ~Kifd of

L1y 194y Hx. GR939. T :(3) (19”06) s8R i ot
(2) (1945) AC.68." «r 1 5 7 are

\ i

meronJ.
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customer who would be likely to buy those goods. In fact, you must
consider all the surrounding eircumstances; and you must further consider
what is likely to happen if each of those trade marks is used in a normal
way as a trade mark for the goods of the respective owners of the marks.
If, considering all those circumstances, you come to the conclusion that
there will be a confusion—that is to say, not necessarily that one man will
be injured and the other will gain illicit benefit, but that there will be a
confusion in the mind of the public which will lead to confusion in the
goods—then you may refuse the registration, or rather you must refuse
the registration in that case.

This statement was quoted with approval by Davis J.
in the Pepsi-Cola v. Coca-Cola case (1).

In this case it is admitted that there is no proof that
confusion has arisen, although the wares of the parties
bearing their respective marks have both been sold through-
out Canada since 1937 at least. That is a matter to be
taken into consideration but it is not here the determining
factor. The fact that there has been no proven confusion
may be attributed, I think, to the fact that during those
years the goods of the Objecting Party, in the main, have
been of a relatively inexpensive character and mainly
designed for men and boys (although widely used by women
and girls as well), while the goods of the appellant have
been more expensive and limited to ladies’:coats, cloaks,
jackets and suits. But it is to be kept in mind that the
application of the appellant also includes ladies’ dresses
and slacks, both of which have been manufactured in the
past by the Objecting Party, and that there is nothing to
prevent the latter from again manufacturing these articles,
or the other articles which it now manufactures from other
and more expensive materials, and using its mark “ESCO”
thereon. In fact, the evidence is that the Objecting Party
now proposes to expand its lines and has taken steps to do
so. If that is done, then undoubtedly the wares of the
parties hereto will be in more direct competition than at
present.

Keeping in mind the principles laid down in the cases
to which I have referred, I have reached the conclusion
that the word marks “ESCO” and “ESCONE” are similar
within the definition of that word (Supra). “ESCONE”
is made up of the entire word “Esco” and two additional
letters. 'The sound of the two final letters of “ESCONE”
does not distinguish that word from the word “ESCO”

(1) (1940) S.C.R. 17 at 32.
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unless pronounced in a very clear manner, the emphasis
being entirely on the first four letters which have exactly
the same sound as the Objecting Party’s mark. A dealer
in the wares of both parties, due to his superior knowledge
of the origin of such goods, might have but little difficulty
in distinguishing them. But the user of such goods, and
particularly one having but an imperfect recollection and
desiring to purchase under the trade description, would be
most likely to be confused. Applying the tests both of sight
and sound, I have reached the conclusion that the con-
temporaneous use of both the marks in the same area in
agsociation with the wares manufactured by the parties
hereto would be likely to cause users of such wares to infer
that the same person assumed responsibility for their
character or quality, or for their place of origin, and that
confusion would thereby be brought about. The registra-
tion of the word mark “ESCONE” is therefore barred by
the provisions of see. 26 (f) of the Unfair Competition
Act due to the prior registration of the word mark “ESCO.”

I have not overlooked the argument of the appellant
that the Objecting Party has acquiesced in the use of the
word “ESCONE.” 1 find, however, that in fact there has
been no such acquiescence. I accept the evidence of the
general manager of the Objecting Party that he had heard
of the use of the word “ESCONE” but once. In 1941 his
Toronto jobber told him that he had heard that the word
“ESCONE” was being used but there is no satisfactory
evidence to show that he knew by whom it was being used,
or on what goods. He had no direct knowledge of its use
until notified of the appellant’s application in 1945, from
which date its registration was opposed.

In my opinion the Registrar’s decision was right. The
appeal will be dismissed with costs to the Objecting Party,
after taxation.

The other matter for consideration is the motion brought
by the appellant in these proceedings. At the opening of
the hearing, counsel for the appellant filed a Notice of
Motion which on the same date had been served on the
Registrar of Trade Marks and counsel for the Objecting
Party. This motion was for a declaration under the
provisions of sec. 29 of the Unfair Competition Act that
the word mark “ESCONE” had been so used by the
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Bff appéllant asito become generally recognized by dealers .in
S.Comin: and/or users of the class of wares in’association:with which
Tug  thessaid mark:had- been used; as indicating ‘that the said
Reaistrar  appellanti assumed :responsibility ‘ for < their - character or
OFM%%E quality ' throughout »Canada. . This..motion “was. made in
Cameron . Vi€ alternative-and was to-besconsidered only'if. the Court,
——  on. the main, appeal; was of the.opinion-that-the:said word
miark  “ESCONE’*»was: not reg1strable -and: had dlsmlssed
the appe'al R P R AL AT S A SR RS

~ T am of the opmlon “that thls thotion must 'be dlsm1s5ed
At 1 thejopehmg»of the héaring, wheh'the motion wasteférred
t0 by icourisel for ‘the appellant;I- statéd that’I would-not
giv'é ‘conisidetation to*the' miotion" until’ the® "dpp"eal‘ Wk
concluded *No’ obJectlon ‘was ‘takén t6; that*Tuling, but
updnA the completlonfof the e\ndence led: byx thie ¢ ﬁpellamt
hiscéunsel asked: that a‘ll evldenCe”so intioduced should be
‘considered ‘as évidence in' support of ‘this motion: J‘Cou‘nsel
for'the’ Obje‘cbmg LParty’had proceeded ‘on the”understandmg
‘that tlte’ eritire motion’ would be dealt with dt'a later stage
andi-hrad theréfore neither cross-examined the -witnesses
called by the appellant-in corinection; with-i the 'riotion,
nor did ‘he later lead any evidéncé in opposition' to :the
miotion: - However, at:the,conclusion. -of:the trial, I heard
iarguiment by both parties.’on. the motion itself,; subject-to
thie ‘objection. raised by counsel for the'respondent: ~Inas-
mmuch: as the: Objeeting Party had no hotice-of:this applicd-
‘tion,aintil: the opening:of the: hearing-of the ‘appedl, ahd
hadthereforevno oppertuhity:-of .calling any evidence in
regard ithereto, I::am of':the ‘opinion ‘that-the sapplication
for short leave:to serve: the:Notice..of Motion should have
been refused. On.the:imerits; also; I:am' of' thel.opinion

.that the-motion shouldibe dismissed. =5y #~ionn ur ot
It is am essertial ipart of any-application inder!'see. 29 1)
of the Unfair Competition Act that the applicant should
satisfy ithe Court.ithat: the. proposed:mark has beén.so:used
by.any-person as to-have become:generally. flecognizéd by
«dealers-in and/or users-of the class:of -wares in .association
with, which.it hasbeen ‘used:asrindicating thatrsuch:person
assumes - responsibilityfor - their‘echaracter or: quality,: for
the conditions under-which.or the class of . persoii' by whom
‘theéy ‘havesbeen produced;or for:their place -of origin: - The
-present ‘application iy made’ on’thézbasis“that the mark

Jendd
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“ESCONE” has become :generally recognized by dealers
or users as.indicating that Samuel Cohen. assumes.responsi-
bility.for their character. or quality:througheut Canada.
None of the evidence submitted by the appellant estab-
lishes this to be the case. There is evidence that the word
“ESCONE” has-been ‘used by the appellant on: his wares
since about 1935, although in his apphcatlon for tegistration
he stated that the first user was in 1937. There is also
some evidence that purchasers of his goods have asked for
them under the name of YESCONE.”. . There is no evidence,
however, to indicate that “ESCONE” has been used 20 as
to.have: become .generally recognized by dealers in: and/or
users of the appellan't’s wares as indicating:that Samuel
Cohen assumes responsibility for their character or quality.
The ‘Notice' of Motion ‘referred to:the affidavit’of Samuel
Cohen, dated May 31, 1948, but counsel for the appellant
did not read. the said.affidayvit, when, the motion .was heard.
In.any.event, that.affidavit, which is that,of the- appellant
himself, is not helpful to his case... He states in par. 5:, .

tha,t the, sald uureglstered trade- mark “ESCONE” has, become generally
Tecognized by dealers in and/or asers of ‘the class of wares in assoclatlon
with' which thé ‘said ‘mark 'has 'been used’ aé indlcatmg that .1, the "said

Samuel: ‘Golen,” agsume responsibility.. for* thewichavacter - or: quality
throughout .Canada. ., = i ¢,
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-““That e¥vidence, of - course ig’ qul‘te 1nadm1Ss1ble a/s bénng |

l
1

entll‘dy hearsay. - [

Exerclsmg the’ dlscretlon vested i in the Court by}sec 29(1)
of ‘the- Aet, this motlon will' be dismisséd.” The ObJectl’ng
Party 1s ent1t1ed to 1ts cost/s of the mot1on M
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:m;.,'rw,-u phend by Judgment accordmgly Lo
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