Ex.CR. EXCHEQUER COURT OF CANADA

BeTwEEN:
SETTLED ESTATES LIMITED ......... APPELLANT;
AND

THE MINISTER OF NATIONAL

REVENUE ........ccocovvevin RESPONDENT.
Revenue—Income tax—The Income Tax Act, RS.C. 1952, c. 148, s. 68(1),
139(1)(u)(ac)—Personal corporation must be controlled by a family
group—Legal representatives controlling corporation disqualify it for
exemption as personal corporation—Appeal dismissed.

Appellant incorporated as a private company under the Companies Act of
British Columbia, was controlled by one Fiddes, a resident of Canada,
for a number of years and at the time of his death on April 25, 1954.
Letters probate of his last will and testament and codicil were granted
to Montreal Trust Company and an individual, both residents of
Canada for the appellant’s taxation years 1955 and 1956.

By his will Fiddes bequeathed his estate to certain brothers and sisters,
nephews and nieces and to various organizations. The executors of
his will continued to operate the affairs of appellant company with the
same assets and in the same manner as Fiddes had done until, under
the terms of the will and codicil, they were able to sell or realise his
shares therein in the 1957 taxation year.

Appellant, originally assessed as a personal corporation for the years 1955
and 1956, was re-assessed by respondent as an ordinary corporation.
An appeal from this re-assessment to the Income Tax Appeal Board
was dismissed, and appellant appealed to this Court.

Held: That the “individual” referred to in s-s. 1(a) of 8. 68 of the Income
Taz Act must be a natural living person resident in Canada, capable
of having a family, and the expression ‘“family” is limited by s.-s. (2)
of 8. 68 to a spouse, sons and daughters, legal representatives not being
included in the word “individual” as used in such section.

2. That the Act contemplates personal control by a member or members
of one family group, which does not extend beyond spouses, sons and
daughters, and when control is in the hands of that limited group the
corporation may truly be regarded as a “personal corporation”.
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3. That the control of a personal corporation must be in the members of
a family group or by others on their behalf and on the death of
Fiddes there was no such family group and after his death the affairs
of appellant were administered on behalf of a large number of persons
not falling within any such category.

APPEAL under the Income Tax Act.

The appeal was heard before the Honourable Mr, Justice
Cameron at Vancouver.

K. E. Meredith for appellant.
E. 8. MacLatchy and T. E. Jackson for respondent.

The facts and questions of law raised are stated in the
reasons for judgment.

Cameron J. now (May 25, 1959) delivered the following
judgment:

This is an appeal from a decision of the Income Tax
Appeal Board dated July 23, 1958' dismissing the appel-
lant’s appeal for its taxation years 1955 and 1956. The
question raised involves the interpretation to be placed on
8. 68(1) of The Income Tax Act, defining a “personal cor-
poration” and in particular whether, in the circumstances
of this case, the appellant ceased to be a “personal corpora-
tion” upon the death of the individual who had held the
controlling interest therein. '

There is no dispute whatever as to the facts, which were
admitted either in the pleadings or by counsel at the trial.
The appellant was incorporated as a private company under
The Companies Act of British Columbia, with its registered
office at Vancouver. For a number of years prior to
April 25, 1954, it was controlled by one Robert William

Fiddes (hereinafter called “Fiddes”), a resident of Canada,

who was the owner of 1,699 shares of a total of 1,700 issued
ordinary shares. It is admitted that for those years the
appellant qualified in every respect as a ‘“personal corpora-
tion” under s. 68 of the Act and was assessed as such.
Fiddes died on April 25, 1954 (that date being also the
end of the appellant’s fiscal year) and Letters Probate of
his last will and testament and codicil thereto were granted
by the Supreme Court of British Columbia to Montreal

120 Tax AB.C. 41.
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Trust Company and Elmore Meredith of Vancouver (the fﬁ?

executors named in the said will), both being admittedly %IZTTTAI;EEI;
resident in Canada for the appellant’s taxation years 1955 L.
and 1956. While the appellant was originally assessed in . =
both years as a “personal corporation”, the respondent by 1\171;?’1];)11:3]{'
re-assessments dated June 6, 1957, assessed the appellant as =~ —

an ordinary corporation. As a result, the appellant lost the C2meronJ:
benefit of s. 67(2) of the Act which provides that

No tax is payable under this Part on the taxable income of a corpora-
tion for a taxation year during which it was a personal corporation.

The taxes levied by the re-assessments were $47,472.50
and $18,871.42 (and interest) for the years 1955 and 1956
respectively, and no question arises as to the amount of
such tax.

At the trial, counsel for the Minister admitted the allega-
tions in clauses 5, 6 and 7 of the Notice of Appeal. These
are :

5. Under the will of Fiddes the said shares held by Fiddes devolved
upon the Executors and were for the whole of the taxation years 1955 and

1956, held by the Executors as -such, and by persons on their behalf,
pursuant to the directions contained in the said will.

6. Sale or realization of the shares was deferred by the said Ezecutors,
under directions contained in the said will, until the taxation year 1957, by
reason of a limitation contained in the codicil of the deceased in respect
of the disposal of assets owned by the appellant, and

7. The Appellant was, for the taxation years 1955 and 1956, controlled
solely by the executors of Fiddes and the income of the Company con-
tinued to be derived wholly from rents, interest or dividends.

Exhibit I is a copy of the probate of Fiddes’ will and
codicil and it indicates that his estate had a value in excess
of $3,000,000. No provision is made therein for a wife or
children and I think I may assume that the testator had
neither at his death. After providing for certain obligations
and payment of a small annuity and legacies, the residue
(which comprised the greatest part of the estate) was to be
divided into 100 shares, 10 of such shares passing to each
of five brothers and sisters; 40 shares were left to eight
individuals who were his or his deceased wife’s nephews or
nieces; the remaining 10 shares were left in varying propor-
tions to a symphony society, a foundation, a church and a
hospital. There is no evidence as to whether any of the
individual beneficiaries resided in Canada in the 1955 and
1956 taxation years.
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1959 The definition of a “personal corporation” is found in

——
Serreep 8. 68 of the Act, which reads in part as follows:
Esrates

L. 68(1) In this Act, a “personal corporation” means a corporation that,
. during the whole of the taxation year in respect of which the expression
MINISTER OF . . .
NaTioNaL S being applied,
REVENUE (a) was controlled, whether through holding a majority of the shares
— of the corporation or in any other manner whatsoever, by an
Cameron J.

individual resident in Canada, by such an individual and one or
more members of his family who were resident in Canada or by
any other person on his or their behalf;

(b) derived at least one-quarter of its income from

(1) ownership of or trading or dealing in bonds, shares, debentures,
mortgages, hypothecs, bills, notes or other similar property or
an interest: therein,

(ii) lending money with or without securities,

(iii) rents, hire of chattels, charterparty fees or remunerations,
annuities, royalties, interest or dividends, or

(iv) estates or trusts; and

(¢) did not carry on an active financial, commercial or industrial
business.

(2) For the purpose of paragraph (a) of subsection (1), the members
of an individual’s family are his spouse, sons and daughters whether or not
they live together.

It is agreed that the appellant in each year complied fully
with the requirements of paras. (b) and (¢). As I under-
stand the situation, the executors of Fiddes’ will continued
to operate the affairs of the appellant company with the
same assets and in the same manner as Fiddes had done
until, under the terms of the will and codicil, they were
able to sell or realize his shares therein in the 1957 taxation
year.

The submission of counsel for the appellant may be put
very briefly. He says that the requirements of s-s. (a) of
8. 68(1) are fully met if it is shown that the appellant com-
pany was for these years controlled by “an individual
resident in Canada”. He refers to the admissions that both
executors of the Fiddes estate were resident in Canada and
had control during both years. He relies on the following
definitions of “individual” and “person”:

139(1) () “Individual” means a person other than a corporation;

139(1) (ac) “person”, or any word or expression descriptive of a person,
includes any body corporate and politic, and the heirs, executors, adminis-
trators or other legal representatives of such person, according to the law
of that part of Canada to which the context extends;
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It is argued that inasmuch as an individual means a 199
person (other than a corporation) and as the definition of Serruep
« » : . . EsTATES

person” includes executors and legal representatives, it 1.
follows that the executors of the Fiddes Estate are “individ- MiNToER oF
uals” and that, having had the requisite control and all NamonaL

other requirements having been met, the appellant company REE.WE
was in each year a ‘“personal corporation”. In his argument, Ca@n J.
counsel for the appellant expressly stated that he did not
rely in any manner on the concluding words of para. (a)
“or by any other person on his or their behalf”.

It is clear from the provisions of s-s. (1)(2) of s. 68 that
the status of a ‘“personal corporation” is contingent on full
compliance with all the requirements stated. For example,
if it carries on an active financial, commercial or industrial
business, or does not derive one-quarter of its income from
the sources mentioned, or if the individuals in eontrol are
not resident in Canada, it ceases to be a “personal corpora-
tion” and for taxation purposes becomes an ordinary cor-
poration. The question here is whether a similar result
follows when, upon the death of the individual who had the
requisite control, such control passes to his executors, keep-
ing in mind, the particular facts of this case.

Now as I read s-s. (a), the control required in order to be
a “personal corporation” must be the control of either

(1) an individual regident in Canada;

(2) an individual resident in Canada and one or more
members of his family resident in Canada; or

(8) any other person on his or their behalf.

It is clear, I think, that the “individual” referred to in
the first two alternatives, by reason of the definition of
“individual” (which excludes a corporation), and par-
ticularly because of the language of s-s. (1)(a), must be
a natural living person resident in Canada, capable of hav-
ing a family, the expression “family” being also limited by
s-s. (2) to a spouse, sons and daughters. Legal representa-
tives are therefore not included in the word “individual” as
used there.

In my view, what is envisaged here by the first two alter-
natives is personal control by a member or members of one
family group, which does not extend beyond spouses, sons

71116-8—2a,
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and daughters. When control is in the hands of that lim-
ited group, the corporation may truly be regarded as a
“personal corporation” in the sense that it is personal to
members of the family.

The third permissible method of control, it seems to me,
is the only possible alternative to the first two which I have
just mentioned. Presumably, it might include executors
and legal representatives by reason of the definition of “per-
son” (supra). But, read in its context, it would not neces-
sarily or in every case include the executors of a deceased
person who in his lifetime had had the requisite control.
The control “by any other person”, by the very words of
the subsection, must be “on his or their behalf”. “His”
necessarily refers to “an individual resident in Canada”
which, of course, could not apply to a deceased person; and
“their” likewise refers to “one or more members of his
family” limited by s-s. (2) to a spouse, sons and daughters,
all members of one family.

In the instant case, while the executors did have complete
control of the appellant company during 1955 and 1956,
they did not have such control on behalf of any individual
resident in Canada or on behalf of any members of his
family, limited as that term is to a spouse, sons and
daughters. They did have control on behalf of a large
number of individuals and others, none of whom were
members of a single family group as so limited. Whether
they were residents of Canada does not appear.

The provisions relating to a ‘“personal corporation” con-
stitute an exception to the general rule that corporations
are taxed. There is therefore a special onus on the appel-
lant when invoking the provisions of s. 68 to establish that
it comes clearly within all the requirements of the section,
and in my opinion, for the reasons stated, it has failed to
do so. (See Lumbers v. M.N.R.').

It seems to me that one of the main purposes in providing
special legislation for a “personal corporation” was to facili-
tate the management of the assets of a single family group,
subject to the requirement that the control of the corpora-
tion must be in the members of that family group (as

1119431 Ex. C.R. 202; [1944] S.C.R. 167.
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limited by s. 68(1)(2)), or by others on their behalf. In
the instant case, and upon the death of Fiddes, there was
no such family group and thereafter, affairs of the appellant
company were administered on behalf of a large number of
persons not falling within any such category.

I have specifically limited my decision to the particular
facts of this case. I must not be understood as deciding
that in every case a ‘“personal corporation” ceases to be such
during the period when executors of a deceased controlling
shareholder are administering his estate, or the trusts
created thereby. In Port Credit Realty Ltd.!, my late
brother, Angers J., reached the conclusion under the then
provisions of certain sections of the Income War Tax Act,
relating to “personal corporations”, that Port Credit Realty
Litd. did not cease to be a “personal corporation” following
the death of James Harris who had had the controlling
interest therein, the executors of the Harris will administer-
ing that company on behalf of his widow and children. It
will be seen, of course, that in that case those on whose
behalf the executors exercised the control, were within the
family group.

Accordingly, the appeal will be dismissed and the re-
assessments made upon the appellant for the taxation years
1955 and 1956 will be affirmed, the whole with costs.

Judament accordingly.
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