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EXCHEQUER COURT REPORTS. [VOL. XIV.

In THE MATTER OF THE PETITION OF RIGHT OF

THE GRESHAM BLANK BOOK COM-
PANY, of Brooklyn, in the State of New
York, one of the United States of .
America.................. .. . SUPPLIANTS:

AND

HIS MAJESTY THE KING...... . .RESPONDENT.

Contract—Government Stationery Office—Recovery of value of goods sold and
delivered and to be delivered—Ezeculory contract—Breach—Construction of
statute—The Public Printing and Stationery Act, B.S.C.(1908) chap. 80, sec. 4.

Goods ordered for the Department. of Public Printing and Stationery by the
Superintendent of Stationery must be ordered ia strict conformity with the
first clause of sec. 24 of R.S.C. 1908, chap. 80, and all persons dealing with
officers of the Crown must be taken to have knowledge of the statute
governing such dealings. .

Where goods are ordered contrary to the formalities of section 24 but which
have been received by the proper officers of the Crown for the use and
benefit of the Crown, the Crown, in the special circumstances, will be held
liable as upon an implied contract.

PETITION OF RIGHT for the recovery of the sum
of $6,047.08 for certain goods furnished and actually
received, for goods shipped or in transit, and for breach
of contract in dealings with the Department of Public
Printing and Stationery at Ottawa.

The facts are stated in the reasons for judgment.

May 30th, 1912.

The case was heard at Ottawa.

R. G. Code, K.C., for the suppliants.

W. D. Hogg, K.C., for the respondent.

CasseLs, J., now (June 13th, 1912) delivered
judgment.

This was a petition filed by the suppliants claiming
the sum of $6,047.08 for certain books and stationery
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furnished for the Department of Public Printing and . %12

—
Stationery at Ottawa. The Crown pleads section 2.4 G
of the statute respecting the Department of Public Buang Boox
Printing and Stationery, being chapter 80 of the . _ %...

Revised Statutes, 1906. The first part of that seetion _ _—
promdes _ - Juad ment,

“All purchases made by the Supermtendent of

Stationery as hereinbefore provided shall be so

made upon requisition approved by the Mlmster or -

the King’s Printer.”

It is alleged by the Crown that the requlsmons in
question were not approved by either the Minister or
the King’s Printer, and therefore there is no contract
binding on the Crown. .'

The Crown also filed a counter-claim in which it
‘alleges that the suppliants entered into a conspiracy with
one Frank Gouldthrite, at that time Superintendent
of Stationery, to defraud the Crown, and it asks for
a refund of certain sums alleged to have been overpaid
to the Gresham Blank Book Company. There is no
evidence before me sufficient to sustain this counter-
claim. It is attempted to be shown by the evidence
of one John Hyde that the Government overpaid the
suppliant the amount which would practically be paid
as customs dues; in other words, the contention of Mr.
Hyde apparently is, that purchasing goods in New
York would be more expensive than the purchasing
of the same class of goods in Toronto, because in
addition to the purchase price paid in New York there -
would be certain customs dues under the Customs -
Tariff Act which should be added to this price.

In the first place, there is no evidence that there is
any machinery in Canada which could turn out the
same class of goods as have been manufactured by the
suppliant company. "It could ha.rdly be expected tha.t
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goods sold in New York could be sold for a less price
than similar goods manufactured and sold in Canada.

B"“Néo_BWK For years past to the knowledge of the Minister and

7,
‘Inm King.

Reanons for
Judgment.

the King’s Printer goods of a similar kind have been
purchased from the United States; and even in the
evidence before me, Mr. Murphy points out that he
visited New York and different places in the United
States to see the establishments which were manufac-
turing goods for them. When the Customs dues are
referred to as being lost, it is manifest that if the
Department paid the dues these dues would simply
go into another branch of the administration — and
there is no doubt whatever that this idea of Mr.
Hyde’s is an after-thought to try and show some
gross overpayment to the suppliant for the goods
which the suppliant company had been furnishing.

A considerable quantity of the goods sued for have
been received by the Department and used by them.
The evidence of Mr. Parmelee, the King’s Printer,
shows the course of dealing that has taken place in the
past. He was appointed King’s Printer on the 1st
February, 1909. Referring to Gouldthrite, he states
that he was the man in charge of the Stationery
Department and gave all the orders ; that the goods
were bought on his requisitions. In answer to a ques-
tion, Mr. Parmelee states as follows :

“As a matter of Departmental practice all the

standard supplies were bought in large quantities,

usually by tender and contract, and were carried
in stock. Then of course all the Departments need
special things, and they were bought on his (Gould-
thrite’s) requisitions. We bought to the best advant-

age possible.” .

‘The following questions and answers show the
course of dealing:—
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“Q,—As King's Printer and in charge of this parti- 1912

=t

cular department, you knew all the years since your GBE?;’M

appointment took place that Gouldthrite was givingBrang Boox

daily and weekly requlsltlons for these particular Tas g,
goods? :

Reasoﬁs for

A—Yes, for all kinds of goods. SRR s
Q.—You knew that? :
A.—Yes.

Q.—And when' the accounts would come in for these
goods so ordered by Gouldthrite on his requisitions how
‘were they paid? ‘

A.—They were paid by the King’s P_rinter’s cheque
and the account was signed by the Accountant. The
Accountant signs first.”

In reference to the uncompleted orders he is asked:

““Q.—You must have known there were orders. in -
process of completion?

A.—Yes. '

Q.—And that would be with respect to orders in the
Petition of Right?

A.—Yes.”

I have carefully con51dered the various authorities -
cited in the argument and also certain other authorities
not cited. I am of opinion that as to all the goods
received by the Department it should be held that
they were so received upon requisitions approved by
the King’s Printer. The_re' is nothing in the statute
that requires the approval to be in writing, or even to
be given at the time of making the requisition, is
absolutely. clear, I think, from the evidence of Mr.
Parmelee, that, as to all'the goods which were actually

_Teceived into the Department he knew that, the requi-
sitions had been made by Gouldthrite; and he subse- .
quently approved of these requisitions and aceepted
the goods.. I think the Crown is bound to pay for




' 9240
1912
Ny

TaE
GRESHAM

EXCHEQUER COURT REPORTS. [VOL. X1V

these goods. Even if all these facts were not present,
it seems to me that, under the authorities, the Crown

Bung Book having received and used the goods is liable for their

.
Tae Kina.

Reasons for
Judgmeut.

value. See Wood v. The Queen (1); Bernardin v. The
Muricipality of North Dufferin (2); The Queen v.
Henderson (3); and The Queen v.Woodburn (4). In this
latter case, while not deciding the point, the learned
Judge who gave the judgment of the Supreme Court,
states:—

“We have not here to deal with an executed contract,

with a claim for goods sold or for work done and °

materials supplied in.respect to which other prin-

ciples may be applicable. It may possibly be that
the Crown, like an individual, receiving the benefit
of work or goods, may, notwithstanding the statute,
be bound to recoup the person from whom the benefit

has been received.” (5)

Thecase of Young v. Leamington (6) was stronglyrelied
upon by Mr. Hogg, but it was based upon a statute
entirely different from the one in question in this case.

I am therefore of opinion first, that it should be held
that the goods which have been received by the
Department, should be treated as having been received
upon the requisition of the Superintendent, and
approved of by the King’s Printer; and secondly, that
if it is necessary, the Crown should be liable as
upon an implied contract.

As to goods not received, I am forced to the conclu-
sion that the suppliants have no right to recover. 1
have to take the statute as it reads. The statute only
authorizes the Superintendent to make purchases upon
requisition approved by the Minister or the King's
Printer.

(1) 7 8.C.R. 645. (4) 208.C.R. 112.

(2) 198.C.R. 581. (5) 20 8.C.R. 122.
(3) 28 S.C.R. 425, 6) 8 A.C. 517
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The Woodburn case referred to shows that all 1912

(S
_ persons dealing with officers of the Crown, must be  Ts®

taken to have knowledge of the statutes. Now, under Blﬁgfﬁgdx
this clause it seems to me that the Superintendent of ,_ %
Stationery would have no power to enter into contracts , —- .
unless with the approval of either the Minister or, the Judsmen-
King’s Printer. Evidence has been given before me
both by Mr. Murphy and Mr. Parmelee that they
never approved of these requisitions for goods not
received. They are executory contracts, and in my
_opinion cannot be enforced, as they were not entered
into as required by statute.

No doubt the parties can agree upon the amounts .
for which the suppliants should be paid under this
judgment; if not, the matter can be spoken to. I
think the suppliants are entitled to their costs of the

action and of the counter-claim.
J u&gment accordingly.
Solicitors for Suppliants': Code & Burritt.

Solicitor for Respondent: J. R. Osborne,
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