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CASES

DETERMINED BY THE

'EXCHEQUER COURT OF CANADA

ON APPEAL FROM THE QUEBEC ADMIRALTY DISTRICT. 12513

Sﬁpt. 17.
BETWEEN; e

THE SYDNEY, CAPE BRETON
", and MONTREAL STEAMSHIP

COMPANY. ... ... (PLAINTIFF)
. APPELLANT;
'AND.
THE HARBOUR COMMISSIONERS
OF MONTREAL ................. (DEFENDANTS)
C RESPONDENT.

Construction of Statutes—Shkipping—Injury te Ship—Action against Harbour’
Commissioners—Prescriplion—§6-57 Vict. (U.K.) c¢. 61— Applicability to
Admirally actions in Exchequer Court of Canada.

Held, (reversing the judgment, of the Deputy Local Judge) that the Public
Authorities Protection Act, 1893 (56-57 Vict. U.K. c. 61) doesnot apply to .
Admiralty proceedings in the Exchequer Court of Canada; and that the
six. month's prescription mentioned ‘in sec. 1 thereof cannot be set up in bar
of an action against a board of Harbour Commissioners charging neghgence .
which resulted in injury to a ship.

APPEAL from the following judginent of the Honour-
able Mr. Justice Dunlop, Deputy Local Judge of the

Quebec Admlralty District, pronounced on the 2nd
June, 1913 :—

Dunwop, D. Lo. J.:—There is no- question but that

the action was taken more than s1x months after tbe
64604-—-1 :
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accident occurred, and the question to be decided is not
without difficulty. '

The parties, by their counsel, have sent me elaborate
‘factums.

The plaintiff contends, first, that the question of
prescription must be decided by the lex for:, and that
the only prescription applicable is the prescription of
two years enacted by article 2261 of the Civil Code of
this Province; while, on the other hand, the defendants
contend that the Imperial statute, Public Awuthorities
Protection Act, 56-57 Viet. cap. 61, applies and that
plaintiff’s action is barred , also that the six month’s
prescription mentioned in said Act applies, and that
plaintiffs’ action was barred and prescribed when it
was instituted.

In order to elucidate this question, it will be necessary
to refer to the different statutues applicable to the
present case. The Admiralty Act (54-55 Viet.) (Dom.)
cap. 29, sections 3 and 4 is in the following terms:
Section 3 reads in part as follows : ‘‘shall, within
Canada, have and exercise all the jurisdiction,
““ powers and authority conferred by the said Act and
‘“ by this Act.” o

Section 4 reads in part: ‘‘shall, as well in such parts
‘“ of Canada as have heretofore been beyond the reach
‘“ of the process of any Vice-Admiralty Court, as else-
‘“ where therein, have all rights and remedies in all
‘- matters (including cases of contract and tort and
“ proceedings in rem and in personam), arising out of
"“ or connected with navigation, shipping, trade or
‘“ commerce, which may be had or enforced in any
“ Colonial Court of Admiralty under The Colonzal
“ Courts of Admaralty Act, 1890.”

Section 2, paragraph 2, of the Colonial Courts of
Admaralty Act, 1890, reads: ‘‘The . jurisdiction of a

£
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“ Colonial. Court of Admirélty shali, subject to the pro- 1913
‘“ visions of this Act, be over the like places, pérsons,‘gg;sg:;g‘;

“ matters and things, as the :Admiralty jurisdiction , 4> -.
‘““ of the High Court in England whether existing by Sresnsm
‘““virtue of any statute or otherwise, and the Colonial - %

“Court of Admiralty may exercise such jurisdiction in Fannour
‘“ like manner and to as full an extent as the High BONERS o
‘“ Court in England, and shall have the same regard  —
‘““ as that Court to international law and the comity TrialJudge,
‘¢ of nations.” - '
" It is evident that the rights and remedies referred to
in section 4 of the Admiralty Act, 1891, as being
enforceable in any Colonial Court of Admiralty under
the Colonial Courts of Admiralty Act, 1890, acording
to the terms of this latter Act, can only be enforced in
like manner and to as full an extent as the High Court
in England. : B
I am of opinion that any statute whlch in England
affects the manner or the extent of the exercise of
Admiralty jurisdiction in the High Court must affect
the manner and the extent of the exercise of such
jurisdiction in any Colonial Court of Admiralty.
The Imperial Statute 56 and 57, Viet. cap. 61,
entitled the Public Authorities Protection Act, 1893 is
such an enactment. . This statute, in part, provides as
follows:— - , A
‘““Where after the commencement of this Act any
actlon, prosecution or other proceeding is commenced
in_the United Kingdom against any person for any
act done in pursuance, or execution, or intended
‘execution of any Act of Parliament, or of any public
““ duty or authority, or in respect of any alleged neglect
: .“ or default in the execution of any such act, duty or
authorlty, the followmg provisions shall have effect:
“ (@) The action, prosecution or proceeding shall not

64654—1%
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W13 ¢ lie or be instituted unless it is commenced within six
oxe SYoxEv ¢ months next after the act, neglect or default com-
Mor¥> . ““ plained of, or, in case of a continuance of injury or
Sreawsnrr € damage, within six months next after the ceasing
. thereof.”
%%lggg{* This statute affects the manner and extent of the

SIONERE OF exercise of Admiralty jurisdiction in England as well as

Renmomor. UD€ rights and remedies of persons before the Admiralty
Trial Judge. (CSourts, This is evident both from the statute itself
and its schedule and from jurisprudence.

For instance, the Act repealed section 27 of the
_Harbours Act, 1814, and section 93 of the Passengers
Act, 1855, (now forming part of The Merchants Shipping
Act) and section 24 of the Dockyard Ports Regulation
Act, 1865.

Defendants have cited in their factum several
decisions applicable to the present case, namely, The
Ydun (1), Williams v. Mersey Docks (2), The Johannes-
burg(3).

The fact that section 1 of the Public Authorities
Protection Act refers to a prosécution or other pro-
ceedings commenced in the United Kingdom does not
prevent the application of that Act to. the jurisdiction
of Colonial Courts of Admiralty. The fact that it
affects the Admiralty jurisdiction in England is
sufficient to make it applicable to the jurisdiction of a
Colonial Court of Admiralty.

The principle to be, followed is contained in sub-
paragraph (a) of the proviso to section 2 of The Colonial
Courts of Admaralty Act, 1890, which declares:

““ Any enactment in an Act of the Imperial Parliament
“ referring to the Admiralty jurisdiction of the High
““ Court in England, when applied to a Colonial Court
‘ of Admiralty in a British possession, shall be read as

(1) (1899) Prob. 236. (2) (1905) 1 K.B. 804.
3) (1907) Prob. 65.
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“if the name  of that possession ‘were therein sub- 1913
“ gtituted for England and ‘Wales.” © Gus SoNmy
APE BRETON

‘At the date of the passing of this Act (1890) the . ¥

: . ) “MONTREAL
‘Public Authorities Protection Act ha‘d not ‘be'en"énactéd Sﬂgg?m'
but it is quite evident "_t‘ha‘t. i’n:"a’pp’lying the terms of %
paragrqph 2 of 'section 2 of 'Th'e Colonial Courts of Iamsous
Admiralty Act, 1890, determining the jurisdiction of sonens or
the Colonial Court to be exercised in like manner and | —

to as full an extent as the High Court in England, the 7rialJudge.
name of the British Possession is to be read for the

term ‘‘United Kingdom” in the same manner as for

the words ‘“England and Wales”, on the principle

that, in any event, the greater includes the less.

The present question, in my judgment, seems to be
absolutely disposed of by Rule 228 of this Court which'
reads as follows:—

“In all cases not provided for by these Rules, the
“ practice for the time being in force in respect to
““ Admiralty proceedings in the High Court of Justice
‘“ in England shall be followed.” _

This case is not provided for by our Rules. " There-
fore, under Rule 228, reference must be made to the
practice. in force in England, and that practice is
governed by the Public Authorities Protection Act,
which the judges in the Ydun case declared to be an
enactment affecting the procedure and practice of the
Courts. Inasmuch as they applied it in an Admiralty
proceeding, it clearly follows that it is to be applied in
this Court, under this Rule.

The case referred to will be found reported in the Law

_ Reports,(1) where it was held by the Court of Appeal

(A. L. Sinith, Vaugban-Williams and Romer, L.JJ.,
" affirming the decision of the president, that the defend-
ants were acting in pursuance of their public duties so -

" (1) (1899) Prob:236.
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that sec. 1 of the Public Authorities Protection Act, 1893,
applied, and as that statute, dealing with procedure
only, was retrospective, the action was barred after the
expiration of six months from the default ecomplained of.

It has not been established, in my opinion, that
article 2261 of the Civil Code ever applied to a case
like the present, even prior to the passing of the Public
Authorities Protection Act, 1893, and if it ever did
apply, the effect of the passing of that statute would
alter the law and enact a prescription of six months.

Diligence must be used in proceedings.

I do not find that in England, prior to the passing of

. that Act, there was any limitation of time under which

an action, such as the present, should be brought. The
authors say: ‘‘should be brought in a reasonable time,
‘““ taking into consideration the facts and circumstances
““ of the case.” (1) .
" In the case of Williams v. Mersey Docks and Harbour
Board, above referred to (2) it was held fthat the
action could not be maintained, inasmuch as the
right of action of the deceased, if alive, would have
been barred by the Public Authorities Protection Act,
1893 section 1 (a), that is, by six months, by the
prescription under the Fatal Accidents Acts, 1846
referred to in the report of said case. The prescription
would have been much longer.

No precedents applicable to the present case have
been cited by the parties, and I do not think that the
question has before been raised in Canada.

After a most careful consideration of the present
case and of the factums filed by the parties, I have come
to the conclusion that plaintiff’s action is barred and
prescribed, more than six months having elapsed

-

(1) See Maclachlan on Shipping, 5th ed. 72, 785, and 1044; Marsden on
Colligions, 6 ed. p. 74.
(2) (1905) 1 K. B. 804,
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between -the date of the accident and the mstltutlon 1313,

THE SYDNEY,
of the present.action. . * Cars BREToN

I am therefore of opinion that the demurrer ﬁled by 8o
the defendants must be maintained, and that plaintifi’s ST“&!;SHIP
action be dismissed, with costs, and judgment is glven e

; Harpoun
accordingly. - IARBOUR

. From this judgment an appeal was taken by the ﬁgﬁgg

: pla,mtlﬁ to the Exchequer Court of Canada. —

Argument o
CounselL.

' September 9th 1913. ' —

The appeal was now heard before the Honourable
Mr. Justice Cassels,

A. R. Holden, K.C., for the appellant, subrmtted
that the Public Authorities Protection Act (U.X.) 1893,
is not in force in Canada ex proprio vigore, and Rule
228 of .the general rules and orders regulating the’
practice and procedure in Admiralty cases in the
-Exchequer Court cannot be held to invoke its pro-
visions. The subject-matter of the Imperial Act is a
right and does not fall within the domain of ‘practice. ”’
(See Bouvier's Law Dictionary, wverbo ‘‘Practice’’;
Stroud’s Judieial Dictionary, verbo  ‘‘Practice’’;
Eneyclopaedia of The Laws of England;(1) Re Osler;(2)
Attorney-General v. Sillem; (3) Beal’s Card'mal Rules of
. Legal T nterpretatwn(4)

Sir A. R. Angers, K.C., and Arnold Wamwrzght
K.C., for the respondent, contended that undei section
2 of The Colonial Courts of Admiralty Act, 1890, the
jurisdiction of the Exchequer Court of Canada was the
same as that of the High Court in England. That the
Public Authorities Protection Act, 1893, (U.K.) applied

‘to Admiralty proceedings in the High Court is appa;rent
from the language of that statute 1tself and is estab-

(1) Vol. 10 p. 284. {3) 10 H. L c. 704,
(2) 7 Ont. P.R. 80. (4} 2nd Ed. p. 392.
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W3 lished by cases decided in England. (The Ydun;(1)
onn SypNey, Williams v. Mersey Docks;(2) The J ohannesburg(3).
Moiwp . The point is - absolutely disposed of by the
Sremusmr provisions of Rule 228 of the Admiralty practice in
., the Exchequer Court of Canada:—“In all cases not
Hamsour  ‘‘ provided for by these Rules, the practice for the

CoMmmis-

soNers of ‘““time being in force in respeet to Admiralty pro-
MONTRFEAL.

Argument of ‘“ ceedings in the High Court of Justice in England
Counsel. ghall be followed.”” This case is not provided for
by the Canadian rules, and the English practice
comprehends the provisions of the Public Authori-

ties Protection Act, 1893.
There is no question that the subject-matter of that
statute is procedure; and ‘“‘practice’”’ and ‘‘procedure’’
are interchangeable terms in the law. See Webster’s

International Dictionary, verbo ‘‘ Practice.”

CasseLs, J. now (September 17th, 1913) delivered
judgment.

This is an appeal from the judgment of Mr. Justice
Dunlop, Deputy Local Judge, allowing the demurrer
of the defendants and dismissing the action with
costs.

Since the hearing of the appeal I have carefully con-
sidered the arguments of the counsel, both oral and
written, the statutes relating to the case, and the
reasons for judgment of the learned Judge below.

As the learned Judge states, the question to be
decided is not without difficulty. _
~ Having the greatest respect for the opinion of the
learned Judge I am reluctantly unable to bring my
mind to the same conclusion that he has arrived at.

The Colontial Courts of Admaralty Act, 1890, (53-54 V.
(U.K.), cap. 27), is intituled ‘“An Act to amend the

(1) (1899) Prob. 236. (2) (1905) 1 K.B. 804.
(3) (1807) Prob. 65.
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“ Law respecting the exercise of Admiralty Jurisdiction - 1913
““ in Her Majesty’s ‘Dominions and -elsewhere out of ;s Syowey,

‘“the United Kingdom.”’ AND

MoNTREAL

- Section 2, sub-sec. 1'of thisstatute reads as follows:— Smgg?“"’ .
““Every Court of law, in a British possession, %
which is for the time being declared in pui'sua;nce Ransoun
¢ of this Act to be a Court of Admiralty, or which, SiovErs or

MONTREAL.
It

if no such declaration is in force in the possession, p_—

has therein original unlimited civil jurisdiction Jodgment

shall be a Court-of Admiralty, with the jurisdiction
in this Act mentioned, and may, for the purpose
of that jurisdiction, exercise all the powers which
it possesses for the purpose of its other civil
jurisdiction; and such court, in reference to the
jurisdiction conferred by this Act, is in this Act
referred to as a Colonial Court of Admiralty.
Where in a British possession the -Governor is
the sole judicial authority, the expression ‘“‘court .
of law” for the purposes of this section includes’
such Governor. o
Section 2, sub-sec. 2 is as follows:
“ The jurisdiction of a Colonial Court-of Admiralty
‘“ shall, subject to-the provisions of this Act, beé
“ over the like places, persons, matters and things,
““ as the. Admiralty Jurisdiction of the High Court
‘“in England, whether existing by virtue of any
statute or otherwise, and the Colonial Court of
Admiralty may exercise such jurisdiction in like
manner and to as full an extent as the High Court
in England, and shall have the same regard as that
court to international law and the comity of
nations.” _ .

The statute provided (section 7) for making of rules
of Court “for regulating the procedure and practice -
(including fees and costs) in a Court in a British

(X}
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1913 possession in the exercise of the jurisdiction conferred by
ConBYDNEY, this Act.” Subsequent to the passage of this Act

Mo Admiralty rules were drafted and after being approved

Staamsar of by Her Majesty in Council came into force on 10th

e June, 1893.
Harsour  The Dominion statute, cap. 29, 54-55 Vict. was

CoMMmIs-

sIoNERs OF pgsented to 31st July, 1891.

MoNTREAL. . . .
— It is conceded by the learned Judge in his reasons

l'l'f’a"sj‘:imgr that at the time of the passing of The Colonial Cousts
of Admiralty Act, 1890, and until the first of January,
1894, there was no limitation of time within which an
action such as the present should be brought. It isin
each case a question of diligence. ,

‘The plaintiffs on the other hand invoke the limitation
in the Civil Code of Quebec.

This is a question to be determined at the trial. if
the Code governs, the action is commenced in time.
It is a question of diligence. Then the facts will
appear at the trial.

I do not give any decision on this question.

The learned Judge’s decision rests upon the ground
that an Imperial Statute, cap. 61, 56-57 Vict., is

’ applicable to Admiralty proceedings in Canada, and
bars the action after a lapse of six months.

This statute is intituled ‘“An Act to generalize and
“ amend certain Statutory provisions for the protection
‘“ of Persons acting in execution of statutory and other
¢“.public Duties.”

At the time of the enactment it would have been
easy to have made it applicable to Canada, had
Parliament so intended.

Instead of so enacting it is limited to actions,
prosecutions and proceedings commenced in the United
Kingdom; and it enacts that the action shall not lie or
be instituted unless it is commenced within six months.
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Tt is not correct to state that sec. 27 of the I mpemal 1913

IHarbours Act 1814, is repealed. Ei‘ésﬁggﬁ;

Section 2 of cap. 61 states: “‘Th_ere shall be ., AND

. MONTREAL

‘‘ repealed as to the United Kingdom, ete.” _Sfmengsmp
‘This sub-section 2 clearly indicates, if it were not T '

otherwise clear, that the enactment was only intended %;mgf

to apply to the United Kingdom. » | stoxess of

Therefore unless there is other ground for making . —

it applicable to Admiralty proceedings in Canada it ‘vdgmenc
clearly does not apply.

Proviso (a) to sub-section 3 of sectlon 2 of the
Colonial Courts of Admiralty, 1890, is invoked as
drawihg in the provision of the Public Autho'rztzes
Protection Act, 1893. '

"This prowso (a) is as follows:

‘““ Any enactment in an Act of the Imperial

‘“ Parliament referring to the Admiralty jurisdiction

“ of the High Court in England, when applied to a

“ Colonial Court of Admiralty in 4 British possession

‘ shall be read as if the name of that possession were

‘ therein substituted for England and Wales.”

It is unnecessary to consider the question whether
this section applies to future legislation or merely to
legislation existing at the time of the coming into force
of the Colonial Courts of Admiralty Act, 1890. _

The words ‘‘ United Kingdom” in the Public Autho-
rities Protection Act, 1893, are- not the same as
““England and Wales”, referred to in proviso (a); and
I cannot bring my mind to the conclusion that a
statute can be construed on the theory that the greater
includes the less. :

I am of the opinion that the Public Authomtws
Protection Act, 1893, is not in force here by virtue of
this proviso (a). '
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1913 It is said further that under Rule 228 of the Ad-

e pa?

Jme BIONEY, miralty Rules this statute (the Public Authorities

Mo N Protection Act, 1913, is in force.

Sreamsarr  Rule 228 reads as follows:

Co. '
e ““ In all cases not provided for by these Rules the
HarBoUR ‘“ practice for the time being in force in respect to

CoMMIB-

sionens o “ Admiralty proceedings in the High Court of

MoXNTREAL. . .
— ‘““ Justice in England shall be followed.”’

Reasons for

Judgment.  The Colonial Courts of Admiralty Act, 1890, by
section 7, provided, as I have pointed out, for the
making of Rules regulating the procedure and practice
in the exercise of the jurisdiction conferred.

It will be noticed that Rule 228 only refers to the:
““practice.”’ ]

In the Ydun case (1) it was hardly in contest that the
provisions of the Public Authorities Protection Act
were applicable as a defence to an action commenced
in the United Kingdom. The question involved was.
whether it was retroactive, and. the Court there held it
was, being a matter of procedure.

If under the word ‘‘practice’” in Rule 228 this
statute can be brought in, a plaintiff who had a good
cause of action on the 1st of June, 1893, and entitled
under the jurisdiction conferred to invoke the aid of
the Court say on the 2nd January, 1894, would have
found his claim absolutely taken away.

I cannot bring my mind to the conclusion that any
such effect can be given to Rule 228.

In the House of Lords in Attorney-General v. Sillem (2)
Lord Westbury remarks:

““ A power to regulate the practice of a Court does

‘“ not involve or imply any power to alter the extent

‘““ or nature of its jurisdiction.”.......... ‘‘ Here the

word ‘practice’ is used in the common and ordinary

(1) (18¢9) P. 236, (2) 10 H.L. at pp. 720, 723, 724.
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‘ sense, as denoting the rules that make or guide 112

[—

‘““ the ““cursus curiae” and regulate the proceedings Lz Sypwey,

i - iy e LIS " AND -
in a cause within the walls or limits of the Court Mo A,

“itself.”......... “ The right. to bring an action i SreaMsme

“ very distinct from the regulations that apply to e
‘“ the action when brought, and which constitute Hmeous

‘‘ the practice of the Court in which it is instituted.’’ sionzrs or
- MoNTREAL.

On the whole case after the best consideration I can , —
give to it, I am of opinion that the demurrer fails, Judgment.
. The appeal is allowed with costs including the costs

in the Court below.
Judgment accordingly. (1)

Solicitors for 'appellant: Meredith, MacPherson,
Hague, Holden & Shaugnessy.

Solicitor for respondent:: A. K. Angers.

(1) This judgment was unanimously affirmed on appeal to the Supreme
Court of Canada. ‘
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IN THE MATTER OF THE PETITION OF RIGHT OF THE

NORTH ATLANTIC TRADING
COMPANY.................... SUPPLIANT;

AND

HIS MAJESTY THE KING.. RESPONDENT

Private International Laow—Foreign Syndicate or Partnership—Action in Ez-
chegquer Court—Right to sue— Practice.

Under the general rules and orders regulating the practice and procedure in
cases in the Exchequer Court of Canada, a foreign partnership has no
right to proceed assuch in the Court, but must sue or petition in the names
of the individual partners.

MOTION on behalf of the Attorney-General of
Canada to dismiss a petition of right.

The grounds upon which the motion was made are
stated in the reasons for judgment.

June 13th, 1912.
G. F. Shepley, K.C., for the motion.
E. Lafleur, K.C., contra.

CassELs, J. now (June 20th, 1912) delivered judg-
ment.

This was an application made to me to have the
petition dismissed. The grounds taken are twofold.
The first ground is that the petition should be dis-
missed or removed from the files, as no fiat was
granted to the suppliant. The second ground, that
the suppliant being a syndicate domiciled in Amster-
dam, and not carrying on business in Canada or any
of the British Colonies, is not competent to sue in the
name of the North Atlantic Trading Company, but
that the individual members of the Company should
be suppliants.
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" On the 28th November, 1904, the contract which is 1912

[Sp—}
set out in the petition, was entered into between “ Hig Nomr

Majesty The King, represented by the Minister of the Tﬂﬁg:‘gn&
Interior of Canada, of the first part, and the North T== K
Atlantic Trading Company of Amsterdam, Holland, a %ﬁﬁ“g,‘;:,{‘t"
body corporate and politic, hereinafter called the —
Company, of the second part.” It would appear now

from the pleadings, that the North Atlantic Trading
Company, the suppliant in this particular case, is not

a body corporate but merely a partnership or syndicate. ‘

The contention on the part of the Crown is, that when

the fiat was granted entitling the suppliant to fyle a
petition, the Minister of Justice took for granted that

the suppliant was as stated in the agreement a body
corporate and politic; and the contention is that had

it been known that it was not a corporate body, the fiat

would not have been granted. I can readily under-

stand how anybody to whom the petition is shown,
setting out in full the agreement which refers to the
North Atlantic Trading Company, as being a body
corporate and politic, would infer that the suppliant

when asking for a ﬁat was asking as an incorporated

body. :

On the application before me, Mr. Shepley acting

for the Crown, disclaimed any charge of any improper
misrepresentations, and it is' not suggested that any
misrepresentation was made when the fiat was asked

for. Nevertheless, if, in point of fact, the fiat was
intended to be granted to an incorporated body, there

must be, it appears to me, some means of getting rid of

the fiat. I have looked carefully for authority but can

find none. Assume a fiat obtained by fraudulent
representations, there must be some means of getting -
redress and having the petition treated as if no fiat had

been granted; and I think that probably the method
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U2 adopted by the Crown of a motion is the proper form

anorm - of procedure. I think, however, in a matter of such

Travi¥a Co- jmportance, the question should be tried, if it becomes

Tes Kive. material, on oral evidence.

Soasme lor I do not think the statement of Sir Allen Aylesworth,

— referred to in the affidavit of Mr. Newcombe, is proper
evidence. It is a memorandum or rather an argument
made at the close of the proceedings. I think if it is to
be used, it should be by affidavit or by oral evidence;
and I do not think that the memorandum itself can be.
'looked upon as evidence. If the suppliant desires to
proceed further with its petition, I would direct an
issue to be tried before me as to whether or not the fiat
should be treated as in force; on this issue the facts
will come out.
On the argument before me it was stated by Mr.
Lafleur that it might be taken as granted that if the
names of the syndicate forming the suppliant company
had to be given, they would abandon the proceeding;
as they must decline to give names. Assuming the
petition to remain on the files of the Court, the
respondent at any time might examine the proper
officials of the suppliant company for discovery and I
do not see how the suppliants could protect themselves
from disclosing the names of the members of the
syndicate. I do not think the Crown is prevented
from taking this course, if so advised, notwithstanding
the alleged agreement referred to by Mr. Smart in his
affidavit. I merely mention this, as if the stand taken
by Mr. Lafleur is well founded, it can only be a matter
of time when the suppliants would be bound to furnish
the information, and if they refused, their petition
would be dismissed.
The other ground, namely, that the suppliants are

incapacitated from suing, I think should be brought
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up in a different way. It does not appear to me to be 1912
proper to take this ground by notice of motion. Under Nowrz
the old practice it would be by demurrer. Itshould.be, Trsrrva Co.
' it seems to me, that on the pleadings something in the Tme Kma.
nature of a demurrer should be filed and the question Kegsons for
of law decided; this, however, is practically a matter
of form, and as the matter has been argued before me

I will give my views. - I think the point is. well taken.

The Rules of the Exchequer Court provide that the

practice and procedure in suits, -actions and matters

in the High Court of Justice should be in force where

no rules of the Exchequer Court are in force applicable

to the case. Under the rules and orders in force in
England, a foreign partnership not having ‘a place of
business in England, must sue in the names of the
individual partners. But for the special rules and

orders of court, a partnership could not bring an action

in the firm name; the action would have to be brought

in the name of the individual members of the firm.

There is no relaxation of this rule where the partnership

is a foreign partnership having no place of business

within the United Kingdom; and I think the Crown’s
objection, as-I have stated, is well founded. If the-

parties are willing to- accept this ruling in the form

in which it has come before me, that will be my judg-

ment; otherwise I think the proper procedure would

be to have a plea entered on the record and the question

decided as a matter of law. I mention this, as there

may be no appeal from my decision, if the case is -
treated as a decision on an application of the nature of -

- that made -before me. The parties can speak to the

matter before me in Chambers, if so advised (1).

(1) EpItoR’s Norz.—On the 19th December, 1012, this'leave was exercised
by the parties, and after argument the petition was dismissed with costs. -

64654 —2
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193  KOPS BROTHERS of the Borough
Dec. 12,  Of Manhattan, in the City of New
— York, County of New York and

State of New York, one of the

United States of America.......... PETITIONERS.
AND
THE DOMINION CORSET
COMPANY............... S RESPONDENT.
AND

In the Matter of the specific Trade-Mark ‘‘Self-
Reducing” used by the petitioners in Connection
with the sale of Corsets, Corset Waists and Corset
Covers.

Trade-mark—Word *'Self-reducing"’ as applied lo eorsets—Descriptive name.

Held, upon the facts, that, the word *‘self-reducing’’ as applied to the manu.
facture and sale of women's corsets is descriptive and does not constitute
a good trade-mark.

THIS was a petition for the registration of a trade-
mark, a previous application to the Minister of Agri-
culture to register the same having been refused.

The facts relied on by the petitioners for registration
were set out in the petition as follows:—

1. That your petitioners are a firm composed of
Daniel Kops and Max Kops, both residing in the said
Borough of Manhattan and doing business at Fourth
Avenue and Twelfth Street in the said Borough.

2. Your petitioners carry on an extensive business
in the manufacture and sale of Corsets, Corset Walsts
and Corset Covers. :

3. The business of the said firm was founded in the
year 1894, and the said firm used the said Trade-Mark
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as applied to the sale of Corsets, Corset Waists and
Corset Covers continuously since that time, and have
used the said Trade-Mark as applied to such goods in
Canada continuously since the year 1900, = =

4. Throughout the whole of the aforesaid period the
distinctive name and trade-mark ‘‘self-reducing,”
under which such goods have been and are being sold,
was adopted and used by the petitioners for the purpose
of distinguishing such goods from goods of a similar
kind manufactured and sold by other persons.

-5. The said distinetive name and trade-mark has
been and is habitually and continuously used in con-
nection with the said goods by placing the same on the
goods themselves and also on the receptacles contain-
ing the goods, and also by displaying the same in your
petitioners’ catalogues, price lists, advertisements, and,
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in fact, in every way in which it would be likely to -

attract the notice of purchasers of such goods.

- 6. Your petitioners have spent hundreds of thousand
of dollars in advertising their said goods and bringing
their said goods to the attention of the pubhc under
their said trade-mark ‘ self-reducing.”

7. Throughout the whole of the period aforesaid the
said distinctive name and trade-mark ‘‘self-reducing”
has been and the same is universally recognized by the

trade and public as indicating exclusively that the

goods of the aforesaid description to which the same is
applied, or in respect of which it is used, are goods
manufactured or supplied by your petitioners, and no
one has ever disputed your petitioners’ right to the

exclusive use of the said distinctive name and trade- -

mark ° ‘self-reducing’’ as applied to the goods in respect
of which your petitioners are seeking to reglster the
same,

64654—24
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8. The words “‘self-reducing” are not descriptive of
the said goods and anyone desiring to describe similar
goods for the purpose for which they are sold and used
would not describe them as ‘“ self-reducing.”

9. As far as your petitioners are aware no goods of
the aforesaid description of other makers have ever
been called or described by the said name and trade-
mark, the use of which has been exclusively confined
to the goods of the aforesaid description manufactured
and supplied by your petitioners as aforesaid except
lately when The Robert Simpson Company, of Toronto,
have applied the said words to an imitation of your
petitioners’ goods, and your petitioners immediately
notified ‘the said Robert Simpson Company to dis-
continue such practice.

10. Your petitioners are desirous that, for the pro-
tection of their own business and also of the trade and
public purchasing their goods, their said trade-mark

-should be registered in their name and protected under

the provisions of the Trade Mark and Design Act.

11. That on the fifteenth day of September, 1911,
your petitioners duly filed an application for the regis-
tration of the said Specific Trade-Mark “self-reduc-
ing”’ in the Department of Agriculture, Trade-Mark
and Copyright Branch, at Ottawa, to be used in con-
nection with the sale of Corsets, Corset Waists and
Corset Covers which your petitioners make and deal
in their trade.

12, That registration of the said Specific Trade-
Mark was duly refused on the 18th day of June, 1912,
in the form as presented.

The petition came on for hearing before the Honour-
ableMr. Justice Cassels on the twelfth day of December,
1913. )

J. F. Edgar for the petitioners;
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" H. P. Hill for the réspondents; 1013
R. V. S-mclmr, K.C., for the Minister of Agriculture. B:ffymms
TBE
’CASS’E‘LS, J., now (I)ecember 12th,. 1913) dehvered Conaon Co.
judgment. | Reasons for

Judgment..
There is no doubt, .as far as my judgment goes, —-

" that the decision of the Commissioner is correct, and

that this trade-mark ought not to be registered.

This does not take away in apy shape or form from
the petitioner, the right to bring an action if anybody
else is passing off his geods. That action remains open

-to him, :

The question before me is one purely and simply of
whether he is entitled to register the trade-mark *‘Self-
Reducing.”

In nearly all the exhibits put in, this particular
corset is noted as the “Nemo”’ corset. The word
‘“self-reducing” underneath is simply used to describe
the character of the corsets. That appears on the
covers of the boxes, produced as exhibits herein.

The law is laid down in the Standard Ideal Co. v.
Standard Mfg. Co., (1) and in Registrar of dee—M arks
v.W. & G. Du Cros, Ltd., (2) '

. Inthe Standard case 1t was held, looking at Canadian
legislation as it is now embodied in the Trade-Mark and
Design Act, R.8.C., ch. 71, section 11, that the necess-
ary ingredients of a trade-mark have to appear in order
to entitle the party to registration.

Now the word ‘‘self-reducing” is absolutely nothing
but descriptive of the kind of corset which is being sold
by these petitioners. It is admitted beyond question
that ‘‘reducing” corsets have been on the market for
years, and that the reducing took place by the same
mechanical means in these other corsets as in the

() (1911) A.C. 73. @) (1913) A.C. 624,



22

19138
S
Kors
BROTHERS
2
THE
DoMINION
Corser Co,
Reasons for
Judgment.

EXCHEQUER COURT REPORTS. [VOL. XV,

corsets sold by the petitioners. Every one was entitled
in selling these corsets to their customers, to describe
them as ‘‘reducing’’ corsets and also to point out that
they were ‘‘self-reducing’” corsets in the sense
that the wearer of the corset could, by pulling a band
a little tighter, ‘contract the corset so as to reduce her
figure down to the fashionable shape and fashionable
size.

Taking the word ““self’” and putting it before the
word ‘“‘reducing” cannot, to my mind, confer any right
whatever to a trade-mark. I do not see how it is
possible to ask any Court to declare that such a trade-
mark is valid.

I think the decision of the Minister is right, and that
this petition must be dismissed with costs.

Judgment accordingly.

Solicitor for petitioners: J. F. Edgar.

~ Solicitors for objecting party: Christie, Greene & Hill.
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BRITISH COLUMBIA 'ADMIRALTY DISTRICT.
(IN CHAMBERS.)

MOMSEN; veevev....PLAINTIFF;
AGAINST

THE SHIP AURORA.

Admiralty law Practice—Re-arrést of ship after judgment—Bail—Judgment—
Costs~—Secs. 15 and 28 Admiralty Courts Act, 1861-~Rule 39.

A warrant may be issued for the re-arrest of a ship, released on bail, to answer>

the amount of the claim and costs for which judgment has been recovered
and remains unsatisfied. '

APPLICATION for an order under rule 39 for a
warrant to issue for the re-arrest of the defendant ship.
She had been arrested and released under a bail
bond, and later judgment was recovered against her
with costs, but had not been paid though execution
had issued against the owner and sureties, and been
‘returned nulla bona.

The application was heard by the Honoursble Mr.
Justice Martin, Local Judge, of the British Columbia
Admiralty District, in Chambers at Victoria, September
26th, 1913.

E. A. Lucas for the motion. On the facts proved 1
submit the plaintiffs are entitled to the order—see
secs. 15 and 22 Admaralty Courts Act, 1861; Williams
& Bruce Ad. Prac., (1) The ship is still within the
jurisdiction available to all process of the Court.

MARTIN, L. J:—There does not seem to be any
valid reason why the order should not be granted.
In.The Freedom (2) the ship was re-arrested to answer
the costs, though the damages had been paid to the full

(1) Pp. 480, 511-2. (2) (1871) L.R. 3 Ad. & E., 495.
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19183 extent of the bail bond. Here nothing has been paid

—

MOI;)'ISEN on either head, so I see no obstacle in the way. She

Tue Sue - can at least be arrested for costs, and there is nothing

Reommn or 11t The Freedom case to show that she should not be

Judgment,” grrested to answer the judgment in the present circum-
stances; the reasoning, indeed, in that decision is all
in favour of such a course, though because no one has
appeared to present an argument in support of a con-
trary view I shall be prepared to listen to one should
occasion arise.

Order accordingly.
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-

"BRITISH COLUMBIA ADMIRALTY PISTRIET. t

5 e

(L¥ -CHAMBERS.)
" MOMSEN, PLAINTIFF.
AGAINST

THE SHIP AURORA (No. 2)

Shipping— Admiralty. Practice—Marshal—Costs of executing. warrant to arrest-=
T'ravelling expenses.

Upon a proﬁer construction of Part V of the Table of Fees in Admiralty Pro-

ceedings no greater suin than ten cents per mile can, in any circumstances,,

be allowed for executing a warrant.to arrest.

APPLICATION in €hambers at Vancouver, before
the Honeurable Mr. Justice Martin, Local Judge
of the British Columbia - Adm1ralty District, to
review the Registrar’s taxation of the Marshal’s Bill of
Cests in respect of an item of $440 for hire of a tug for
eleven days for proceeding from Vancouver to Sea
Otter Cove, at the northern end of Vancouver Island,
to arrest the ship Awurore, and thence towing her to
Vancouver under arrest. The Registrar allowed the
sum of $50 only, from Vancouver to Sea Otter Cove
and returning, being at the rate of 10c. per mile, folow-
ing the note to Part 5 of the Table of Fees in the
Admiralty Rules of the Exchequer Court of Canada,
as follows:—

““If the marshal or his officer is required to g0 any.

‘“ distance in execution of his duties, a reasonable sum
‘““may be allowed for travelling, boat-hire, or other

‘ necessary expenses in addition to the preceding fees,

““ but not to exceed 10 cents per mile travelled.” -
Tuesday, the 21st April, 1914.

25-
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E. A.Lucas for the plaintiff: This was a ‘“‘payment
necessary for the safe custody of the ship’ and should
be allowed under the proviso in that behalf in the
third item of Part 5 of the Table of Fees. The
note at the end of the said part as to 10 cents a
mile refers to the Marshal’s travelling expenses
only and while it is conceded that he could have
travelled by mail steamer via Victoria to Winter

" Harbour and hired a launch there to Sea Otter Cove,

about twenty miles further on, yet to keep the ship in
safe custody it was necessary to lay alongside her and
tow her to Vancouver.

J. E. Sears for Nosler; a claimant on the funds in
Court. It was not necessary to employ a tug from Van-
couver. The Marshal’s officer could have taken the
regular steamer and hired a local launch, and it must be
presumed that the Awurora’s crew with the Marshal’s
officer aboard would have brought her to Vancouver
in pursuance to the Marshal’s orders.

J. M. Price for the bondsmen of the ship: The
note to Part 5 of the Table of Fees expressly
mentions travelling and boat hire and this is the only
provision for such disbursements; parties providing
the Marshal with more expensive means of travelling
must bear the cost over and above 10 cents per mile.

MarTIN, L. J..—The learned Registrar’s ruling is
the only one possible under the Table of Fees, and it is
hereby confirmed. No greater sum than 10 cents per
mile can in any circumstances be allowed in executing .
a8 warrant to arrest.

Motion dismissed.
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- BRITISH COLUMBIA ADMIRALTY DISTRICT.. .

MOMSEN ‘ '
PLAINTIFF;
AGAINST

THE SHIP AURORA, (No. 3).

Skipping—Ship under arrest in prior action in rem—Subsequent action for equip-
ping the ship—Section 4 of The Admiralty Court Act(U. K. )1861—Jurisdiction.

Held, that the clear intention of section 4 of The Admiralty Court Act (U.K.)
1861 is that as soon as,a creditor finds that a ‘‘ship or the proceeds
thereof are under arrest of the Court’’ in pursuance of its valid process
issued in that behalf, then he may bring his action, and the Couit
acquires immediate and irrevocable jurisdiction over any claim for
building, equipping or repairing the ship. The burden is not cast upon the

" ereditor who proceeds against a ship under arrest in a prior action.to show
that sich action must eventually succeed. o

THIS was an action for the equlpplng of defendant
ship with a standard engine.

The facts of the case are stated in the reasons for
judgment.
Trial commenced before Mr. Justice Martin,- Local

Judge, at Vancouver, B.C., on 22nd May, 1913, and

was continued at Victoria, B.C., on 28th June and 4th
July, 1913. o

J. M. Price for ship: No jurisdiction to entertain
action. Jurisdiction limited by section 4 of the Admsir-

alty Courts Act, 1861. Arrest must be legal. Section 165

of Merchants Shipping Act, 1894, applies.

E. A. Lucas for plalntlﬂ's Not now open to defence
to take objection to want of 'jurisdiction. Should have
appeared under protest. Halsbury’s . Laws of Eng-
land (1). Hallv. Seward (2) The Vivar (3)

At time of our action ship was under arrest

(1) Vol.-1, p. 87. (2) 3 Ex. CR. 268. (3) L.R.2P.D. 20.
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Nothing to show that Oliver action not within sec-
tion 191, of the Canada Shipping Act.

Mr. Price: Want of jurisdiction can be raised in
defence : it is a matter of substantive jurisdietion, not
procedure, and may be taken notice of by Court at
any time.

MarTiN, Lo. J., now (August 19, 1913) delivered
judgment.

This is an action for the equipping of the Awurora
with a 20 h.p. “Frisco” standard engine, for the price
of $1,625. At the end of the trial judgment was given
in favour of the plaintiffs on the facts, reserving for
further consideration the point of law raised as to the
jurisdiction of this Court to entertain the action;
which point is based on section 4 of the Admiralty
Courts Act 1861 (24 Vie. ¢. 10) as follows:— .

4. “The High Court of Admiralty shall have juris-
diction over any claim for the building, equipping,
or repairing of any ship, if at the time of the institu-
tion of the cause the ship or the proceeds thereof
are under arrest of the Court.” :
It is admitted that at the time this cause was insti-

tuted the Aurora was under arrest of this Court in
an action by one Oliver for seaman’s wages, yet-
because Oliver’s claim was for less than fifty pounds it
is submitted that his action should never have been
brought, and therefore the ship cannot be deemed to
have been legally under arrest at the time this present
action was begun, since section 165 of the Merchant’s
Shipping Act of 1894 provides that: _

“A proceeding for the recovery of wages not
exceeding fifty pounds shall not be instituted by or
on behalf of any seaman or apprentice to the sea’s
service in any superior court of record in her
Majesty’s dominions, nor as an admiralty proceeding
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Ain any. court having a,dmn‘alty ]umsdletlon m those
dominions, except— .
- @) where the owner of the Shlp Is- ad;;udged bank—
“rupt; or - ,
. (ii) where the ghip is under arrest or is sold by the
authority of any such court as aforesaid; or

(iii) where a court of summary ]urlsdlctlon a.ctmg.

‘under the authority of this Act, refers the
claim to any such court; or :

" (iv) where neither the owner nor the master of the
ship is or resides Wlthm twenty miles of the
place Where the seaman or apprentice is dlS-
charged or put ashore.” '

In answer to this contention it is first: submltted

{apart from other objections as to waiver, and the

application of the said M. erchants- Shipping Act) . that

once the fact of the arrest by this Court is established
that of itself confers jurisdi¢tion ; and, furthermere as
Oliver’s action-is coming on for trial it is open to him

to prove any one of the four exceptions to section 165 -

which would entitle him to maintain his action even
‘though his claim is under £50. In my opinion, after
'8, careful consideration of the matter, this submission
- should prevail. ' I think the clear intention of the-sta-
tute, section 4, is that ‘as soon as a creditor finds that

1913
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“ship ‘or the proceeds thereof are under arrest of the -

court’’ in pursuance of its valid process issued to the

marshal in that behalf, then he may without further |

ado bring his action for, and the Court aequlres

- immediate and n'revocable ]umsdlctmn over any claim
for buzldmg, .equipping, ‘or.repairing- the ship. The

burden is not cast upon the litigant to show to this
Court now that the original action under which the
ship was arrested must eventually succed. It would

indeed be an anomalous position to place this Court
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1913 in to require it now to attémpt to decide in this action
Mouszy  the prophetic question of fact as to whether or not
Tus Sme - Qliver will be able, when his action comes to be tried,

— . to adduce evidence that will bring him, say, within the

Reasons for

Judgment. {451th exception of section 165, and therefore be entitled
to maintain his action, as another seaman was able to
do before me in the case of Cable-v. The Socoira (1).
In short it is the present fact of the arrest and not the
future result of the action that determines the question
of jurisdiction. '

. It follows therefore that the question of law is also
decided in favour of the plaintiffs and judgment will
be entered for the full amount of their claim- with
costs.

Judgment accordingly.

(1) (1907) 11 Ex. C.R. 301.
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BRITISH COLUMBIA ADMIRALTY DISTRICT.

NOSLER ». THE SHIP AURORA.

Shipping— Admiralty Law—Practice— Action in rem—Wages—J udgment in de-

 fault of appearance—-Wawer of proceedings.

In an action in rem for seaman's wages wherein no appearance has been entored,
and the ship is in the marshal's hands for sale in another cause, all pre=
liminary proceedings may be waived and judgment entered forthwith.

_MOTION before the Honourable Mr. Justice Martin,
Local Judge of the British Columbia Admiralty.

District, at Vancouver on November 12th, 1913, in
an action ‘n rem for seaman’s S wages for ]udgment, in
default of appearance.

The plaintiff filed his affidavit verlfymg the cause of
action and showing that no appearance had been
“entered though two weeks had elapsed since the
filing of the warrant, and also that the ship was
now in the Marshal’s hands for sale in another
action in this court. He {further deposed ‘“that
‘ before I commenced this action I was advised by

‘“ the owner of the Awrora to come up town and

‘““ see if I could not get my wages out of the ship.”
- The plaintiff’s solicitor filed an affidavit stating that
“ T am informed by (A.B.) solicitor for the owner of

‘“ the ship. Aurora that it is not intended to dispute .

“ the plaintifi’s claim.”

31
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J. B. Sears, on behalf of the plaintiff, cited Rule .

115; Howell's Adm. Prac.(1); The Julina(2), and ,

asked for an order for immediate judgment.

(1) Pp. 54, 55. o .- {2) (1876) 35 L.T.N.8. 410.
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1o1s MartiN, Lo. J.:—In the special circumstances of
Noster  this case wherein the debt is practically admitted

.'1‘;%1::{'?;:: and the ship now in process of sale by the Marshal, I

Resmo g0 S€€ TI0 Teason why an order should not be made waiving

Judgment. g]] preliminary proceedings and directing judgment to
be entered forthwith. This case is stronger, if any-
thing, than the Julina(1).

Order accordingly.

(1) (1876) 35 L.T.N.8S, 410,
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BETWEEN:

THE KING oN THE INFORMATION OF THE AT-
TORNEY-GENERAL OF THE DoMinioN oF CAN-—

ADA,
PLAINTIFF;
AND
FRANK ROSS, axo THE QUEBEC HARBOUR
COMMISSIONERS.
DEFENDANTS;

Ezpropriation—Immovable property—Sheriff's Deed—Error—Conveyance of
larger estale than that possessed by judgment-debtor—Failure of Title there,
under—Prescription—Art. 2851 C.C.P.Q.—Costs.

Under the Code of Procedure of the Province of Quebec, a8 deed from the
gheriff of immovable property after seizure and sale only conveys the
rights and title of the judgment-debtor at the time of the adjudication;
and if, through clerical error or otherwise, the deed purports to convey a
parcel of land not in the possession of the judgment-debtor at such time,
the title to that parcel does not pass by the deed.

2. In such a case the prescription of ten years mentioned in Art. 2251 C.C.P.Q.
cannot be invoked., Meloche v. Simpson, 29 8.C.R. at p. 375 referred to.

8. Where the party succeeding on the issue as to title under the Sheriff's deed
had previeusly stood by without attacking the deed, such party was not
allowed the costs of that issue in the expropriation proceedings.

THIS was an information exhibited by the Attorney-
General of Canada for the expropriation of certain
lands in the Province of Quebec for the purposes of the
National Transcontinental Railway.

The facts of the case are stated in the reasons for

judgment. .
October 27th and 28th, 1913,

The case was heard before the Honourable Mr,
Justice Audette at Quebec.
. E. Belleau, K.C., and E. J. Flynn, K.C., for the
plaintiff. '
64654—3
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G. Q. Stuart, K.C., for the defendant Frank Ross.

A. C. Dobell for the defendant The Quebec Har-
bour Commissioners.

AvpETTE, J. now (November 18th, 1913) delivered
judgment.

This is an information exhibited by the Attorney-
General of Canada, whereby it appears, inter alia,
that certain lands were taken and expropriated, under
the authority of 3 Ed. VII, ch. 71, for the purposes of
the National Transcontinental Railway, by deposit-
ing plans and descriptions on the 12th September,
1912, and 14th February, 1913, with the Registrar of
Deeds for the City of Quebec, in the Province of
Quebec.

The actual quantity of land taken was in limine
the subject of controversy, but became finally adjust-
ed, both parties admitting the figures given by the
Surveyor Addie as correct and governing in the pre-
sent case. The figures are as follows:

The total area of the four lots, down to the Har-
bour Commissioners’ line, contains 2,392,932 square
teet, which is equal to 54 934-1000 acres.

The total area between low water mark and

" the Harbour Commissioners’ line is......... 461,601
and the area of the six water lots being. . . ... 49,643
there remains a total of . .. ........... ... ... 411,958

claimed by the Harbour Commissioners as belonging
to them and not to the defendant Ross herein. If the
Harbour Commissioners’ claim is well founded it
will leave a total area expropriated from the defend-
ant Ross of 1,980,974 square feet.

The plaintiff tenders, by the information, the sum
of $79,700.00 and the defendant Ross claims the sum
of $250.00.
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As is usual in actions of expropriation the evidence
adduced by both parties is of a very conflicting nature.
In view, however, of the documentary evidence of
record it has become unneccessary to reviéw at any
length the evidence of valuation. Sufficient is it to
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say that the valuation of the witnesses on both sides -

varied from five to twelve cents a square foot,—with
some valuations as low as two cents for the contested
part lying between low water line and the Quebec
Harbour Commissioners’ line.

The conflict in the valuation is somewhat great,
considering the large area in question, and would be
somewhat difficult to reconcile but for the correspon-
dence exchanged between the defendant Ross and the
Dorchester Electric Company, which is filed as ex-

hibits 5-a and 5-b and “G”’. Indeed by Exhibits 5-a and

5-b, the Dorchester Electric Company, of its own ac-
cord, offered for the property in question the sum of
$130,000 payable in the manner therein set forth.
And it may be noticed that the area then in contem-
plation was 2,300,000 square feet, or 92,932 less than
the total area in question herein. It is, however, true
that the figures of 2,300,000 are followed by the usual
words “more or less,”” but the margin is large.

. By Exhibit “G” the defendant expresses in clear
terms and language his willingness to accept that
amount. The transaction did not go through for rea-

sons unnecessary to recite here, but it is the best ex-

pression of opinion as to the value of the property in
question in March, 1911, It is an ordinary every day
transaction whereby two parties, one the owner and
the other a prospective purchaser, come to an agree-

ment, de gré @ gré, one to buy and the other to sell at

~ a figure agreed upon.

64654—31
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The Court will accept this figure, the sum of $130,000
as the real market price of the property in March,
1911, to which will be added ten per cent. as repre-
senting (a) the increased value of the property between
March, 1911, and the date of the expropriation—and
further (b) a certain amount usually allowed for the
compulsory taking against the wish of the owner,—

To wit, the sum of . .................... $ 130,000
to which ten per cent. is added........... 13,000
Making the total sum of................ $ 143,000

equal to about six cents per foot for the total area.

However, this sum of $143,000 will be subject to the
deduction hereafter mentioned.

Now, some conﬂroversy has arisen as to the contents
and the ownership of part lot 232, one of the four lots
mentioned in the information herein.

The defendant Ross claims under a Sheriff’s deed of
sale of the 8th August, 1895, whereby, among others,
lot 232, under its Cadastre number, without any de-
seription by metes and bounds, is sold and assigned
to him. It may be well to mention here further that
the Sheriff’s deed recites Article 780 of the C.C.P.
whereby ‘‘the adjudication ts always without any war-
ranty as lo the contents of the tmmovable.”

The cadastral description, as shown in Exhibit “‘D,”
gives the southern boundary of lot 232 down to the
Quebec Harbour Commissioners’ line.

In Exhibit “Z-1,”” the conveyance of the property
in question by Gilmour et. al. to John Roche, on the
15th October, 1868, the boundary is described down
to low-water mark only. And further by Exhibit
¢“7-4" g deed of sale, of the 2nd August, 1880, between
the said Roche and J. G. Ross (the auteur of the pre-
sent defendant) the boundary of the said lot is also
given down to low-water mark.
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The last deed of the 2nd August, 1880, is relied
upon and recited in the declaration in the case 'Ross
v. Geggre, wherein the said property was sold and
wherein the said title has been given by the Sherlff
under its cadastral number only. :

The Cadastre which became in force in 1872 was not
therefore in force at the time of the deed of 1868 where-
in it is described by metes and bounds. Then the
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Cadastre does not constitute a title, but is merely a -

description; and it may be said and it is in evidence,
that it is very often erroneous in its descriptions.

Be that as it may, the question now to be decided
is whether by the Sheriff’s sale that part, between
- low water and the Harbour Commissioners’ line, not
occupied by the six water lots—over which there is
no dispute—did pass, and whether, notwithstanding
the title to the same held by the Quebec Harbour
Commissioners, the ownership of the said space passed

to the defendant herein under the Sheriff’s sale.
~ The total area affected by this controversy is 411 -
958 square feet.

This area, under 22 Vict. ch. 22, secs. 1, 2 and 3,
assented to the 24th July, 1858, (1) became vested in
the Quebec Harbour Commissioners, in trust for the
purposes of the Act, with the right to dlspose of the
same.

Now it is contended on behalf of the defendant,
not withstanding the above facts, that the Sheriff’s
sale carried title to him.

Under Article 699, C.P.C. the seizure of immov-

ables can only be made against the judgment-debtor,

and he must be, or reputed to be, in possession of the
same animo domini. Under Art. 779, the purchaser
takes the immovable in the condition in which it is at

(1) Seep. 27 of Supplement to Revised Statutes of 1886.
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the time of the adjudication; and under Art. 780, the
adjudication is always without warranty as to the
contents of the immovable. The conditions of sale
have not been put in evidence.

A very important fact must be borne in mind and
it is that it was the plaintiff in the case of Ross v.
(leggie—the case in which the Sheriff’s deed was given
—who became the purchaser of the immovable in ques-
tion. There is no question of a third party being the
purchaser and where the latter might have to be put on
his enquiry. Ross bought the very property described
in the deed referred to in his declaration. He is not
taken by surprise, he knows that the boundary,
according to that deed, runs down to low-water mark
and not to the line of the Quebec Harbour Commis-
sioners, as contended for by him, because, and because
only, the Sherift’s title mentions only the Cadastral
number, and that the cadastral line runs down to the
Quebec Harbour Commissioners.

It is obvious that, even to the knowledge of Ross,
the seizure of these 411,958 square feet was made
super non domino el non possedente and that therefore
there was no transfer of property. The Sheriff’s
seizure and sale were made contrary to the provisions
of Art. 699, C.P.C,, above referred to. The adjudica-
tion only transferred the rights possessed by the per-
son upon whom the immovable was seized.

Furthermore, the prescription of ten years cannot
be invoked. (1)

If the Sheriff, through clerical error or otherwise,
ia making his judicial title included in such title a
piece of land which he did not sell or sell super non
domino et non possedente, the title to such parcel of
land did not pass.

(1) Meloche v. Simpson, 29 S.C.R. 375.
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For the purposes of this case, it will be found that
the said 411,958 square feet did not pass under the
Sheriff’s title and that they belong, under the statute,
to the Quebec Harbour Commissioners. (1)

The value of these 411,958 square feet must there-
fore be deducted from the said sum of $143,000. What
ig the value of this piece of land? It is obvious that
even if the defendant is not the owner thereof he has
in respect of the same all the rights appertaining both
to the public and to a riparian owner, as defined in
Lyons v. The Warden, &c., of the Fishmongers. (2)

This piece of land has been, by some witnesses,
valued at two cents. That value will be accepted.
Therefore from the sum of............ $ 143,000.00
there will be deducted the sum of...... © 8,239.16
as representing the price of these 411,958

square feet, at two cents, leaving a bal-

ance of............ ... ... ..., $ 134,760.84

The question of interest cannot under the evidence
be settled on a satisfactory basis, as it does not show
what part was actually taken on the 12th September,
1912, and the 14th February, 1913, respectively, and
where each piece of land lay. However, during the
whole of the trial the expropriation was always men-
tioned as of September, 1912, and the Court will fix
the date from which such interest will run from the
12th September, 1912—unless, under leave hereby
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given, within twenty days from the date hereof, an

- application is magde upon affidavits showing that some

other date should be fixed.

Coming now to the plea of the Quebec Harbour -

Commlssmners, little will be said about it m view of

{1) Dufresne v. Dixon, 16 8.C.R. 596; 32 L.C.J. 80; Meloche v. Bim-
son, 29 S.C.R 375; Canada Investment & Agency Co. v. McGregor, Q.R.
1 Q.B. 197, 21 S.C.R. 499; and Caron v. Houle, Q.B. 2 8.C. 186.

(2) L.R., 1 A.C. 682,
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the declaration of Mr. Dobell, of counsel for the said
Quebec Harbour Commissioners, to the effect that the
Crown and the Commissioners are practically one and
the same party in the present instance, and that if
they are—and they have been—declared the owners
of the 411,958 square feet in question, it will be ad-

~ justed between themselves.

Dealing with the question of costs upon this issue
the first consideration that suggests itself is, why did
the Commissioners allow the sheriff’s title to stand,
in opposition to their own title for so many years?
The title could have been ratified under proper pro-
cedure before the provincial courts.- If this conflict
has arisen today it is partly the Commissioners’
fault as they could easily have been more diligent,
having already filed an opposition afin de charge, the
case was not unknown to them, and therefore this
apparent flaw could have been removed from their
title. There will be no costs to any one of the parties
upon this issue.

There will be judgment, as follows:

(a) The lands expropriated herein are declared to
be vested in the Crown from the date of the expro-
priation.

(b) The compensation to be paid herein for the
lands so taken and for all damages whatsoever result-
ing from the said expropriation is fixed at the sum of
$134,760.84 with interest thereon at the rate of five
per centum per annum from the 12th day of Septem-
ber, A.D. 1912, to the date hereof. The Quebec Har-
bour Commissioners are éntitled to recover out of the
said compensation money the capital of the rent, with
interest, for the six water lots, and the said defendant
Ross is entitled to be paid and receive, from His
Majesty the King, the balance of the said compensa-
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tion so fixed with interest as above mentioned, upon
giving to the Crown a good and sufficient title to the
lands so expropriated.

(¢) The defendant Ross is further entitled to hlS
costs of action. And there will be no costs to any of
the parties on the defence raised by the Quebec Har-
_ bour Commissioners. :

Judgment accordingly.
-Solicitor for the plaintiff: E. Belleau.

Solicitors for defendant Frank Ross: Pentland
Stewart; Thompson & Gravel.

Solicitor for defendant The Quebec Harbour Com-
missioners: A. C. Dobell.

L")
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1914 IN THE MATTER OF THE PETITION OF

March 15. Rigar or ALEXIS BRILLANT,

—_ farmer, of the Parish of St. Bruno,

- as well personally as in his quality

. of Tutor to his minor son, Alecide
Brillant.......................... SUPPLIANT;

AND

HIS MAJESTY THE KING.......RESPONDENT.

Negligence—Government Railway—Crossing—Omission by railway employees {o
comply with requirements of section 87 of The Government Railways
. Act—Faute Commaune.

B., the suppliant, in the afternoon of a clear winter day, was driving a horse
attached to a double sleigh along a road crossed by the Intercolonial
railway. He was followed by his-son, aged eleven, who was driving a
horse attached to a small single sleigh. The view of the track on the
northeastern side until arriving within 25 feet of it was obstructed by
wood-piles. After passing the wood-piles B. looked to the southwest to
see if any train was coming down, but did not look in the opposite direction
i.e., from which a train was coming. When he was in the act of crossing
the track he heard the alarm signal of a train coming upon him from the
northeast at about thirty to forty feet away; then, but not before, the
engine-driver sounded an alarm signal., B. by urging his horse was just
able to clear the train, but the boy was unable to stop his horse and sleigh
with the result that the train struck them, killing the horse, smashing the
sleigh and severely injuring the suppliant’s son. The train hands had
omitted to sound the whistle and ring the bell on the approach to the
crossing as provided by section 37 of The Government Railways Act.

Held, that the Proximate or determining cause of the accident was the negligent
omission of the railway employees to comply with the provisions of the
said section; but inasmuch as the conduct of B. in not looking beth ways
before entering upon the track while not contributing to the proximate
or determining cause of the accident, yet amounted to negligence, it was a
case justifying the application of the doctrine of faute commune under the
law of Quebec. )

2. That upon the facts the suppliant was entitled to recover againat the Crown
under soction 20 of The Ezchequer Court Act, such damages as might be
fixed comformably to the above mentioned doctrine having regard to the
nature and extent of the negligence of the respective parties.

3. The doctrine of faute commune does not obtain under the law of Quebec
where the claimant contributes to the proximate or determining cause of
the accident. ’
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PETITION OF RIGHT for damages for injury to
the person and loss of property alleged to have been
caused by the negligence of servants of the Crown on a
public work of Canada.

" The facts appear in the reasons for judgment.
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.The case was heard at Fraservﬂle on the 2nd and

- 3rd of February, 1914.
W. A. Potvin and J. Langlois for the supphant

L. Berubé for the respondent

| AUDETTE J., now ‘(March 25, 1914) delivered
judgment.

The suppliant brought hlS petltlon of right, in
the above dual capacity, to recover the sum of $1,346.90
- a8 damages resulting frorm an accident on the Inter-
colonial railway.

On the 13th February, 1912 between half past

‘three and four o’clock in the afternoon, the suppliant -

and his son, left the Chapleau shop, marked A on the
diagram filed as Exhibit “A” herein, and travelled
southerly along Central Road on their way home to St-

Bruno, which is about six niiles south of the crossing of

the railway. It was a fine day and there was nothing
abnormal in the state of the atmosphere. The father
" was driving in a double sleigh, with two bags of oats
in it; and the son, in his éleventh year at the time,
was following close ‘behind sitting on a barrel of pork
in & sleigh with side-sticks (une traine & batons). On
~ their way to the crossing, opposite the chemin de
commodité shewn on: plan Exhibit No. 2,—there is a
- line of vision eastward, but it is not ektablished how

far and at what given place a train travelling west .

"could be seen, and the evidence on this point is un-
satisfactory and unreliable.
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For about 264 feet north of the crossing there
are piles of deals and pulpwood on the Government
land which obstruct the view eastward and north-
easterly. On their way to the crossing the supphant
and his son say they looked to the northeast; but they
could neither see any train or hear any noise indicating
the approach of a train, either from the bell or the
whistle or otherwise. On arriving at the end of the
pulpwood piled on the western side of the Government
property, at about 25 feet from the crossing, opposite the
western end of the station, the suppliant says he looked
towards the southwest to see if any train was coming
down, and when he arrived at the track, g train came
upon him from the east at about 30 to 40 feet, and the
engineer then blew two blasts or the alarm signal.
The suppliant touched his horse with his rein and
cleared the track; but unfortunately his boy and rig
were struck by the train and thrown upon the ground.
The boy said he tried to stop his horse, but he could
not. The animal at the time of the accident sprang
up and followed the rig ahead. The accident resulted
in the Kkilling of the boy’s horse, smashing of the
harness and sleigh, and the boy was picked up un-
conscious all covered with blood.

He was taken to Dr. Deschéne’s house, and it was
found he had a compound fracture of the left arm,—
the bones were protruding through the flesh and skin,
his skull broken in at the eyebrow, ecchymosis at the
hip where an abscess afterwards formed. Dr. Caron
attended him to the end of March following. He
examined him again some time in August or September
and found a fistula on the arm brought on from pieces
of bones acting as extraneous bodies. The boy was
further examined by Dr. Caron at the time of the
trial, and the doctor found two fistulas on the arm and
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two other saturated sores; and he offers as his opinion
and belief that the boy will probably be cured, but
that it will take time, and that he will not have the
same capacity in the broken arm as he would other-
wise have.

- It 1s found that the crossing in question, which is a
level crossing, is on the outskirts of the village of St.
Paschal, is one which on the day of the accident was
made dangerous by the piles of deals and pulpwood
on the Government land. The buildings and the wood
piles made it impossible, under the weight of the
evidence, for any one travelling on Central Road, as

the suppliant did, to get a view of the track until-

arrived at about 25 feet from the same. The crossing
although properly fenced (1) had become a dangerous
one, under the circumstances. Section 37 of The Govern-
- ment Razlway Act (R.S.C. ch. 36) reads as follows:

“37. The bell shall be rung or the whistle sounded
“ at the distance of at least eighty rods from every
‘““ place where the railway crosses any highway, and
‘“ shall be kept ringing or be sounded, at short intervals,
““ until the engine has crossed such highway.”

From -the perusal of the above section it will be
seen that any one travelling on this Central Road has
the right to expect, from an approaching train, the
ringing of the bell and the sounding of the whistle.
This should be expected at every place where the rail-
way crosses any highway, and much more so where
~ the crossing has been made more dangerous by the
.obstruction of the view in piling "wood at the approach
to the crossing. |

Was the bell rung and the whistle_sounded at 80 rods,
or 1,320 feet from the crossing, and was the bell kept
ringing, or the whistle sounding, at short intervals,

(1) Parent v. The King, 13 Ex. C,R., 104.
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until the engine crossed the Central Road, at the time
of the accident? The question must, under the evidence,
be answered in the negative. (1)

Eight witnesses,—Brillant, Senior, Langelier, Labrie,
Leclere, Lagacé, the baggageman at St. Paschal,
Duval, Brillant, fils, and Lavoie the stationmaster at
St. Paschal, testify they did not hear the train either
whistling or ringing the bell. Duval is more specific
and was in a position to be more observant also. He
was driving down the Central Road, sitting on his load
of wood and saw the train coming from quite a distance.

.He stopped his rig at about 50 feet south of the track

(the southern approaches were not obstructed) to let
the train pass and followed it up with his eyes, and
testifies positively that the train did not whistle until
it gave those alarm blasts at 30 to 40 feet from the
place of the accident.

Against this overwhelming evidence we have the
testimony of Engineer Rouleau, who had one
month’s experience as engineer, and who says he blew
his whistle at four places on reaching St. Paschal.
One of these places is indicated by him at a whistle
post which never existed. This same witness says
Brillant was at about 50 feet from the crossing when
the train was at two hundred feet from the same when
he blew the alarm blasts. If that was the case, travel-
ling at eighteen to twenty miles an hour, the engine
would have been at the crossing before the rigs. The
stoker, Dumas, says the train blew and rang and he
says so because it was their duty to do so. However,
the brakesman, Levesque, who was on the engine at
the time, says he does not remember that the bell rang
when they passed St. Paschal—the stoker was taking
a rest, he was sitting on his bench, He adds that the

(1) Connell v, the Queen, 5 Ex, C.R. 74,
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‘alarm signal was given at about one arpent from the
crossing,

-Tt is unnecessary to review the evidence any further.
The only question remaining to be answered is, what
was the determining, the approximate cause of the
accident. The answer to this must necessarily be that
it was the want of blowing the whistle and ringing the
bell as required by section 37 above cited. Indeed,
as was said, in the case of the Grand Trunk v.
McAlpine (1): “Where a statutory duty is imposed
upon a railway company, in the nature of a duty to
take precautions for the safety of a person lawfully

crossing its line, they will be responsible in damages to

such a person who is injured by their negligent omission
to discharge, or secure the discharge of, that duty
properly; but the injury must be caused by the
negligence of the company or its servants.”

Had the engine whistled and the bell rang, the
suppliant would have heard it and would not have
ventured upon the track at all before the passing of the
train. That is the mnatural inference. Res ipsa
loquitur. '

Now, did the suppliant approach the crossing with
ordinary care and diligence on his own part? The
warning the suppliant had a right to expect from the
train was only such as ought to be apprehended by a
person possessed of ordinary faculties in a reasonably
sound, active, and alert condition, and the time given
to avoid the danger should be such as would be reason-
ably sufficient (2).

'~ The suppliant had been listening and looking to
the northeast all along while travelling from quite a

" (1} (1913) A.C. at p. 846.

(2) Grand Trunk Ry. Co. v, McAlpme (1913) A.C. 838; Griffith v. Grand
Trunk Ry. Co. 45 8.C.R. 380; Pedlar ». Canadian Northern Ry. Co. 20 Man. L..R.
265; Vallee v. Grand Trunk Ry. Co.10.L.R. 224; Sims v. Grand Trunk Ry. Co.,

- 100.L.R. 330.
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distance north of the track, but of course had not been
able to see the track quite a distance north of the
same. There was a space of 25 feet from the end of
the wood-pile and the track. He was sitting on his
bob-sleigh,—the length of his horse and rig would
allow very little space for him to see before he got to the
track; and, having looked to the northeast as above
mentioned, when he got to the track he looked to the
southwest, when the alarm signal brought his attention
to the train coming upon him. However, he did not
look both ways on approaching the track as he should
have done (1).

True, as stated in the McAlpine Case (p. 845)
‘“ there is no rule of law in England as that if a person
‘“ about to cross a line or lines of railway looks both
““ ways on the approaching track, he need not look
““ again just before crossing it. Neither is it true
‘“ that according to the law. of England a plaintiff
““ who is guilty of negligence cannot recover damages.
“ On the contrary a plaintiff whose negligence has
‘““ directly contributed to the accident, that is, that
“ his action formed a material part of the cause of it,
‘“ can recover, provided it is shown that the defendant
‘“ could by the exercise of ordinary care and caution
‘“ on his part have avoided the consequence of the
¢ plaintiff’s negligence.”

The question of contributory negligence is a question
of fact to be decided in each case on the evidence in
the special case. The doctrine of faute commune, as it
obtains in the Province of Quebec is somewhat different.
Indeed, when there is faufe commune, and where the

- suppliant did not contribute in the determining and

proximate the cause of the accident, the amount of the
damages -are fixed having regard to the nature and

(1) Beckettv. Grand Trunk Ry, Co. 1 Cam. S.C. Cas228; Roylev. C.N.R.
3Can. Ry.C.4.
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extent of the negligence of both parties respectively (1).

Under the circumstances of the present case, this
court cannot dispel from its mind that the suppliant
Alexis Brillant should have been more careful and
diligent in approaching and taking the track. Indeed,
bhe knew that the locus in quo had become quite
dangerous by the obstruction of the eastern view by
the wood-piles, and notwithstanding that fact, he
ventured upon the track looking but one way and with

his back turned the other way. Should it not be:

expected from a person of ordinary care and prudence to
look both ways before venturing upon the track? The
greater the danger, the greater should be the care and
prudence. By taking the track in the manner mentioned
he contributed to some extent to the accident and
made himself guilty of such negligence as would justify
the application of the doctrine of faute commune, and
thereby reduce the quantum of damages (2).
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In the result it must be found that if the railway '

employees had complied with the statutory duties,
as embodied in said section 37, the accident would not
have happened; that the present case comes within
the provisions of section 20 of The Exchequer Court Act,
and that the injury complained of occurred on a public
work and resulted from the negligence of the officers
or servants of the Crown while acting within the scope
of their duties or employment.

Therefore there will be judgment in favour of the
suppliant for the sum of eight hundred dollars,
apportioned in the following manner, namely, three
hundred dollars for Alexis Brillant, the father, and five

hundred dollars, free and clear of all charges for Alcide

Brillant, the son. The whole with costs.
Judgment accordingly.
Solicitors for the suppliant: Potvin & Langlots.
Solicitor for the respondant: L. Berubé.

(1) Nichols Chemical Co. v. Lefebure, 42 8.C.R. 404,
(2) Beckett, v. Grand Trunk Ry Co. Cam. 8.C. Cas, 228,

64654-—4



50

March 12,

EXCHEQUER COURT REPORTS. [VOL. XV.

IN THE MATTER of the Petition of Right of

J. GODFROY BROCHTU,

SUPPLIANT;
AND

HIS MAJESTY THE KING,
RESPONDENT.

Negligence—Government Railway—Injuryto the peraon—Trespasser— Liability,

B., in going towards a station of the Intercolonial Railway, instead of using a

safe public way or road thereto, entered, contrary to the provisions of sec-
tion 78 of The Government Railweys Act, upon the track of the railway
drawing behind him a small sled containing two valises. It wasduskatthe
time, but there was light enough for him to see, ashedid, a train approach-
ing him. This train consisted of a locomotive and tender with a snow
plough attached. B. instead of getting out of the way as soon as he saw
the train, attempted to pick up one of the valises that had fallen from the
sled, an act which rendered it too late for him to escape being struck by the
train. Upon the trial of his petition of right for damages it appeared that
the suppliant had at the time an unreduced fracture of the right leg which
impeded his movements. On the other hand, the fact that the place
where the accident happened being a '‘thicky peopled district™ within the
meaning of section 34 of the said Act, wasnotestablished beyond question;
nor was it shown conclusively that the track there was not properly
fenced. The engine-driver had complied with all statutory requirements
a8 to whistle and bell and his train was running at a rate of about twelve
to fifteen miles an hour. He did not see B. on the track until he was
gsomae fifteen feet from him, and the emergency brakes were at once applied

Held, that inasmuch as B. was a trespasser on the track, the only duty cast

upon the engine-driver was to abstain from wilfully injuring B. while so
trespassing, and further that inasmuch as the engine-driver had applied
the emergency brakes as soon as he saw B. on the track he had done all
he could to avoid the accident, and there was no negligence attributable
to him.

PETITION OF RIGHT for damages for personal

injuries alleged to have been sustained on the Inter-
colonial Railway in the Province of Quebec.

The facts are stated in the reasons for judgment.

March 5 and 6, 1914,
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The case was heard before the Honourable Mr.
Justice Audette at Quebec.

bl

1914
——

Bnocnu

M. O’Bready, E. Baillargeon. and D. Pcmneton, for Tae Ko,

the suppliant, contended that as the suppliant
was injured upon the track of the railway owing
to the negligence of an engine-driver, the Crown
wag liable. The suppliant was using the right of way
and track with the implied sanction of the railway
authorities; it was a customary way of approaching
the station. The Crown ought not to invite people to
use the tracks and then injure them by carelessness.
There would have been no. accident if the engine-
driver had used reasonable care.

L. Moraud, forthe respondent, relied on the facts to
show that the suppliant was simply a trespasser. There
was no duty towards the suppliant on the part of the
railway employees except not to wilfully injure him.
The engine-driver did all that he was required to do
under the statute and regulations, and he did not see
the suppliant until too late to avoid an accident,.

AUDETTE, J., now (March 12, 1914) delivered judg-

ment.

The,suppliant brought his petition of rlght to re-
cover the sum of $24,482.50 for alleged damages sus-
tained by him, while walking on or along the track of
the railway at Chaudiére Curve, P.Q., when he was
struck by a locomotive and snow plough of the Inter-
colonial railway travelling reversely.  The railroad
at the place of the accident, is operated under a joint
traffic agreement between the Grand Trunk Railway
and the Intercolonial Railway; the said agreement
having been duly ratified by the Act, 62 and 63 Vict.
Ch. 5. (1).

. (1) Grand Trunk Ry. v. Huard, and Grand Trunk Ry.v. Goudie, 36
8.C.R. 655; and slso the King v. Lefrancoxs, II Ex. C.R. 252,40 8.C.R.. 431).

64654—4}
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1014 The accident happened on the 22nd day of January,
Brocru 1912, and the petition of right was filed in this Court
Tae Klg"’ on the 10th day of February, 1913. On the face of
Reasonsfor the pleadings the action would therefore appear to be
—  preseribed under the provisions of Art. 2262 of the
~ Civil Code for the Province of Quebec. However, it

is established by the evidence that the petition of

right was, in compliance with sec. 4 of The Petition
of Right Act (R.S.C. 1906, ch. 142) duly left with the
Secretary of State of Canada, on the 30th day of
December, 1912, and following the decision of Conrod
v. The King, (1) and Vinet v. The King, (2), it is

found that the leaving of the petition of right with

the Secretary of State did interrupt presecription within

the meaning of Art. 2224, C.C.P.Q.—and that the

case may now be approached upon its merits.

The facts giving rise to the case are as follows:—
On the 22nd January, 1912, the weather being fine, -
between half-past five and six o’clock in the evening,

the suppliant started from his house for the railway

station with two valises on a small sleigh which he was

drawing himself. He travelled from the point marked-

“A”, on diagram Exhibit ‘“A” herein, which is his
residence, came to point “B’’, thence to ““C’’, where he

took to the track, and finally to point “H”, where

he was struck by a locomotive and snow-plough. He

was on his way to the station and says he took the

road that accommodated him, the one he liked. It

will be seen that the road to the station provided by

the railway is the one marked by the letters D, E

and F. on the said diagram, Exhibit ““A’". Had he

wished to go to the station by the regular road he would

would have had to travel from A to B, when he would

have crossed the tracks, and then to the gate or

(1) 14 Ex. C.R. 472, (2) Audette’s Practice, 2nd Ed. 183,
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entrance to the station road, at point D, and travelling
to E and F, arriving at the back of the station. A
great deal of evidence is adduced pro and con as to
the maintenance of this road to the station. Some say
it is not shovelled, that the traffic of the horses and
sleighs alone keeps it open and in maintenance. However,
it is established that the mail is daily carried through
that road, that it is the only one through which all the
sleighs go for, freight every day. The suppliant testi-
fies he cannot say in what state the road was on the
day of the accident, because he never thought of it;
but that it could not be blocked because all those who
have freight travel through it. However, one of the
witnesses says he travelled four times & day through
that road in 1912, and that it was in good condition,
but that in a big storm, like every other road submitted
to winter climatic changes, some snow gathered at a
certain spot, but not enough to impede traffic.

For the purposes of this case, it is found that the
‘regular road to the station was on the day of the acci-
dent, especially in the afternoon after a full day’s
traffic, in a fair state of maintenance and could have
 been used by the suppliant if he had cared to.

It may be further stated to acquaint one with all
the facts of the case that in winter most of the pedes-
trians going to the station, make use of the track, as
the suppliant did; and as during the summer, on St.
John Street at the point B on Exhibit “A”, cattle-
guards are placed between the northern and southern
fences of the crossing, most of the foot travellers or
pedestrians arrived at point B, cross over the tracks,
take the station road at point D, thence walk down to
the southern rail of the siding’and walk along the same
to the station. The object of the foot travellers seems

h3.
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to have been a distinct manifestation of their inability
to resist the temptation of using a short cut.

Now, on the day of the accident, the suppliant was
walking either on the main track or between the two
tracks, between the points marked C and H on the
said diagram. He testifies he cannot say whether he
‘was on the main line or between the two tracks; how-
ever, he says further on in his evidence that ‘“he did
not have time to place himself aside, the train was
coming upon him’”. At the time of the accident
there were cars on the siding from H to the west. As.
he was then walking upon the railway bed, one of the
two valises, the smaller one, slipped out of his sleigh
(en m’en allant, en passant sur la ligne) while on his
way, in passing upon the line. He saw the train com-
ing before bending down to pick up his valise,—the
train appeared to him to be just far enough to give
time to get out. It was not then “dark, dark”, as he
says, and the locomotive was large enough to be seen
by him at a distance.

The suppliant, however, had not time to pick up the
valise which had fallen. He moved to the side (me
guis mis de coté), but he was not quick enough to
avoid being struck. He was first struck on the elbow
which had the effect of turning him round, then he
fell to the ground and was struck by the plough, the
injury resulting in his two legs being broken.

At the time of the accident the suppliant had an old
unreduced fracture of the right leg, which made that
limb defective, resulting in a certain impediment in
his movements, all of which went to increase his risk
and danger in the circumstances. This of course called
for the exercise of a greater degree of care than
would be required of a man sound of limb who might
attempt to do what the suppliant was rash enough to
do in this case.




VOL. XV.] EXCHEQUER COURT REPORTS.

The suppliant was struck by an Intercolonial rail-
way train composed of a locomotive, tender, and a
snow plough, the wings of the plough being closed at
the time of the accident. The train was backing from
east to west, with the regulation light on the back of
the tender. The bell was ringing. At the eastern
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crossings marked M and N on the diagram, the engine .

whistled. Then a long whistle was given for the sta-
tion semaphore. Afterwards the engine blew two long
and two short blasts, which is a signal for a public high-
way crossing; then about 600 feet east of the western
crossing (St. John St.) the engineer blew an extra
alarm on’ account of his home being right opposite the
station. Up to a short distance east of the station,
the train was travelling between 12 and 15 miles an
hour, more or less. When he arrived at the station he
- reduced his speed to 6 to 8 miles to pass the station,
having closed his engine- at the eastern semaphore.
He had no business to stop at the station, and having

gone about a car length west of the station, he re-

opened steam to continue west, which measure, he
said, had he not taken, his engine would have stopped.
He started again going at a rate of 12 to 15 miles an
hour. The engineer was sitting in the window of his
-engine facing west, when about half way between the
station and the crossing (St. John St.) he-saw, about
15 feet ahead, a dark object, something falling from

the main track to the south side, when he at once -

applied his emergency brakes.

Sections 34 and 35 of The Government Razlways Act.

read as follows:—

‘“ 34. No locomotive or railway engine shall pass in
“ or through any thickly peopled portion of any city,
“ town or village at a speed greater than six miles per
“¢ hour, unless the track is properly fenced.”
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‘““35. Whenever any train of cars is moving re-
“ versely in any city, town, or village, the locomotive
‘““ being in the rear, a person shall be stationed on the

omader “last car in the train, who shall warn persons stand-

Judgment,

““ing on or crossing the track of the railway, of the
“approach of such train.”

The locus in guo is not a city, town or village as
provided by section 34, but only a rural municipality,
and it is very questionable under the evidence whether
the place in question is what might be called ‘“a thickly
peopled district””. And there is no evidence to
show conclusively that the road on each side of the
track was not properly fenced. True, there is evidence
that there was no fence to the left of the entrance D,
on the southern side of the siding; but the siding is
within railway property, and access to the cars at
that place is possibly given to vehicles for the pur-
poses of loading and unloading. The railway pro-
perty would therefore appear from the evidence to
have been properly fenced.

Be that as it may, the suppliant being a trespasser
was on the track at his own risk and the railway com-
pany was undoubtedly under no other duty than that
of not wilfully injuring him. The engineer applied
the emergency brakes as soon as he became aware of
any danger, thus fulfilling his duty, as expounded in
the case of Canadian Peacific Ry. v. Hinrich. (1)

If section 35 is Invoked by the suppliant, the
obvious answer is that the accident did not occur at the
crossing, and if the train started going at about 12 to
15 miles an hour, one car length after leaving the sta-
tion, and that the engineer saw the suppliant about 15
feet ahead of where he was struck and that he then
applied his brakes, he must have passed at a very low

speed at the crossing.
48 S.C.R. 557.
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Then section 78 of The Government Railways Act
which was moreover posted up in the railway sta-
tion at Chaudiére, reads as follows:

“78. Every person not connected with the De-
~ “partment or employed by the Minister, who walks
““along the track of the railway, except where the
f“game is laid across or along a highway, shall for
““ every such offence, incur a penalty not exceeding
“ twenty dollars.” :

From the perusal of this section it will obviously
appear that the suppliant, at the time of the accident
was & trespasser. Can he recover under the circum-
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stances of this case? What is the Common Law, and

the Roman Law upon the subject?

Bramwell, B., ih delivering the judgment of the
Court in Degg v. Midland Ry. Co., (1) pithily expresses
the rule of the common law in the following words:
““ It seems to us there can ‘‘ be no action except in
““respect of a duty infringed, and that no man by
“ his wrongful act can impose a duty.”

And the same learned judge says in Holmes v.
North Eastern Ry. Co. (2): )

‘ If the plaintiff had gone where he did by the mere

“ license of the defendants, he would have gone there

“ subject.to all the risks attending his going.”

To place the suppliant even in the position of a

mere licensee would be giving him a better position
than he is entitled to under the evidence. ?

The rule of Roman Law was to the same effect. In
the Institutes 4, 3, 5, there is the following explana-
tion of liability for bodily injury under the Lex Aqui-
lia: “ If a pruner, by breaking down a branch from a
“'treé kills your slave as he passes, then if this is done
““near a public road or one used by the neighbours,

(1} (1857) 1 H. & N. at page 782, (2) (1869) L.R. 4 Exch, at p. 2b7.
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““and he did not first shout out so that an accident
““might be avoided (ut casus evitari possit), he is
“ chargeable with negligence. But if he did first
‘“ shout out and the slave did not care to take heed,
‘““the pruner is free from blame (extra culpam est).
““ And so, too, if he happened to be cutting at a place
“ quite off the road or in the middle of a field, although
“he divd not first shout out, because there no ouisider
‘““had any right to go.” {(Quiain eo loco nulli extra-
““neo jus fuerat versandi.) (1).

The following excerpt is taken from Singlon’s Law
of Negligence, pp: 216, 217:—

‘““ A trespasser who is an adult, cannot, as a general
“ rule, recover damages. If, however, the defendant
“ has done an inhuman or an unlawful act, such as
“ setting a spring gun, then, although the trespasser
“ be by his own act the immediate cause of the injury
‘“ he sustains, he can maintain an action. The view of
‘ the law seems to be that no duty is owed to a tres-
‘ passer; but thereis a duty owed to all the world not
“to0 do something unlawful, or inhumanly cruel.
‘““ When, however, it is said. that no duty is owed to a
‘ trespasser, this only means that there is no such
“ duty towards him to prevent consequential injury
‘“ happening, as would be owed to one who is not a
‘“ trespasser. It does not mean that you have no duties
“ to him at all, merely because he is a trespasser; and
¢ therefore if you go out of your way to inflict injury
““upon him deliberately you would be liable.”

“In the cases where a plaintiff has succeeded not-
‘“ withstanding that he was a trespasser, circum-
‘ stances were present which made the trespass im-
“ material.”

(1) Hunter's Roman Law, 4th Ed. 246; de Couder, 2. p. 322,
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. The suppliant has been a resident at Chaudiére

sinee 1904. He knew the locality well; he knew that
when travelling on the railway track where cars were
continuously passing up and down, he was taking a
great risk, and that he should have been more careful. (1)

He saw the engine coming,—had he at once moved
out of its way, there would have been no accident.
He kept fumbling at his satchel which had slipped
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from his sleigh, losing thereby precious time,—and

"then his invalided leg must to some extent have im-
peded him and made his movements much slower.
The proximate and the determining cause of the
accident was the conduct of the suppliant in walking
on or along the track in direct violation of section 78
of The Government Railways Act. In a case of that
kind, when the claimant is responsible for the deter-

mining cause of the accident, the doctrine of faute

commune, as known 111 the Province of Quebec does
not apply.

Where the suppliant, as in the present case, is a
trespasser, the duty of the railway rests merely upon
grounds of general humanity and respect for the rights
‘of others, and the engine-driver far from being wan-

tonly or carelessly an aggressor towards Brochu, did
- all in his power to save him, but without avail. (1) The

general. rule is that a man trespasses at his own

‘risk. (2) .
~ In the result it must be found that the railway is

relieved quoad the suppliant, who was injured while
trespassing on the track, of all the above mentioned
statutory duties. Brochu travelled along the track at
his own risk.” The only duty cast upon the railway

(1} Bevenon Negligence 3rd Ed. 430, 925.

' (2) Grand Trunk v. Barnett, (1911) A.C. 370; Grand Trunk v. Anderson,
23 B.C.R. 541.
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B was to abstain from wilfully injuring him while he so
Broceo trespassed.
Tat Kwa.  The Court is therefore of opinion that judgment
Reasons tor should be entered for the respondent, and that the
——  suppliant is not entitled to any portion of the relief

sought by his petition of right.
Judgment accordingly.
Solicitor for suppliant: O’Bready and Panneton.

Solicitor-for respondent: E. L. Newcombe.
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HIS MAJESTY THE KING, on the
Information of the Attorney-Genera,I
of Canada,....................... Plaintiff ;

AND

ROBERT BICKERTON,...... ... .Defendant.

' Expraprwtzon-—Premous Sale of Lots in neighbourhood by defendant——-—M arket value—
Test.

In assessing compensation for lands taken for a public work, sales made by the
defendant to the Crown of other lands for the purposes of the public work
inthe neighbourhood of those taken may be relied on as establishing the
market value of the lots expropriated.

THIS was an information exhibited by the Attorney-
General of Canada seeking a declaration that certain
lands required for the use of the Transcontinental
Railway had become vested in the Crown by virtue of
the expi'opriation in that behalf, and that a certain
amount tendered by the Crown be adjudged sufficient
compensation to the defendant.
"The facts are stated in the reasons for judgment.

- The case was heard at Winnipeg on October 17th
and 18th, 1912, before the Honourable Mr. Justice
Audette.

A.J. Andrews, K.C., and 4. Sullzvan, for the plaintiff,
G. W. Jameson, for the defandant.

AvupETTE, J. now (March 19th, 1913) delivered
judgment,
. This is an amended information exhibited by the
Attorney-General of Canada,. whereby it appears the
Commissioners of the Transcontinental Railway have
entered upon, taken possession of and expropriated
certain lands described in paragraphs 2 and 214 of the
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said information, for the use of His Majesty The King
in the construction and maintenance of the National
Transcontinental Railway.

A plan and description of the said land mentioned
in paragraph 2 of the said amended information were
deposited of record, on the 6th day of September, A.D.
1911, in the Land Titles Office, in the City of Winnipeg,
for the Winnipeg Division of the Province of Manitoba.

Then it having transpired in the course of the trial
that lots 25 to 29 would be so materially damaged by the
present expropriation, the information was by consent
amended whereby it appears that the Crown has now
taken possession of the said lots 25 to 29 in Block I,
and that the compensation to be arrived at in the
present instance should also cover the value of these
last lots, in addition to the value of the land described
in paragraph 2.

For the compensation of the said lands mentioned

. in paragraph 2 of the said information, the Crown

tendered by the information the sum of $4,752, made
up as follows, to wit:—

Forparcel No. 1........................ $ 2,200
For parcel No. 2........... ... ... ... 1,100
"Forparcel No. 3.................iuns. 1,452
$4,752

 The defendant by his plea avers that the
Crown’s tender is not sufficient or just
compensation for the said lands, and
claims for Parcel No. 1, $2,500, and for
damages to lots 1, 2 and 3 adjoining,
1,500, .. i e e $4,000
For Parcel No. 2, $1,250, and for damages
to lots 25 to 29 now expropriated by the
amended information, $2,000.......... 3,250
For Parcel No. 3, $3,040, and damages to
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lots 2 and 3 and balance of lot 4 adjoining

$9,600. ... ... - 12,540
The defendant further claims damages to

lots 1 to 4 both inclusive in Block 1, which

lots are shown upon & plan of sub-division

of part of lots 74 and 75 of the Parish of

St. Boniface, registered in the Winnipeg

Land Titles Office as No. 1160........... 2,000

. Further damages to lots 27 to 35, both
inclusive, in Block2........ e 1,800
$23,590

However, in the total sum of $23,590 is not in-
cluded the value of the lots 25 to 29 in parcel 2, but
only the $2,000 damages on the assumption of no
expropriation of the same. This is also true of the
Crown’s tender, and it must be borne in mind that in
its tender of $4,752, the value of the lots 25 to 29 is not
included, but only such damages to the same as were
then estimated. -

The parties admitted that the Crown took possession
of the land in questlon on the 15th September, 1910.

The Crown, by its counsel, also filed at the trial an
undertaking, under the provisions of section 30 of The
Expropriation Act, to acquire and dedicate to the
public as a street lots 26 and 27, ahd 14 and 15, as the
same are shown on a plan of lot 75, St. Boniface,
registered as Number 1160.

The lands expropriated in the present case, including
what has been added by amendment, are composed of
three parcels divided as follows, to wit:— -

Parcel No. 1—Lots 4 and 5 in Block 2, as shown on

plan Exhibit Number 2. '
_ Parcel No. 2—Lot 30 in Block 1, together with lots
25, 26, 27, 28 and 29 in said Block.
Parcel No. 3 Jog Portion of lot 4 in Block 4.
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[His Lordship here reviews the evidence.]

The lands in question herein must be assessed as of
the date of the expropriation, at its market-value in
respect of the best uses to which it can practically and
economically be put, taking in consideration any
prospective capabilities or value it may obtain in a
reasonably near future.

The property was bought, as a block of land of ten
acres, in 1905, for the sum of $12,500, and was divided
in building lots in January 1906. There was a slump
in the real estate market from 1906 to 1907, with a
slight increase from 1907 to 1908, and Mr. Bickerton
says there was not a big increase between 1908 to 1910.

During the months of May or June, 1906, the
defendant sold:

Lots 31 to 35 in Block 1, at $12 a foot;

Lots 5t0o17 = do do do

Lots 6 to 17 in Block 2, do do
and two years later, in 1908, he also sold lots 1 to 8 in
Block 3 at $12 a foot.

Then in 1910, about June, he sold lots 9 to 14 in
Block 3 for $20 a foot,—equal to $500 a lot. And in
May, 1910, he sold lots 18, 19 and 20 in Block 2 for $35
a foot for the right of way of the Transcontinental
Railway. In the last sale, although the evidence does
not disclose it openly, it must be inferred that $35 a
foot would include all damages resulting from such
expropriation. The amount now tendered by the
plaintiff with respect to parcels 1 and 2, is at the rate
of $44 a foot, including damages.

With respect to Parcels 1 and 2, the proprietors’
evidence shows that with respect to Parcel 1, McPhail
values it at $40 to $60 a foot with damages of $500 a
lot for lots 30 to 36, and with respect to Parcel 2, $50 a
foot. Then witness Long values Parcel No. 1 at $50 a
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foot as trackage, and considers lots 1, 2, 3, 29 and 30
damaged by $500 a lot,—and Parcel 2, $50 a lot.

Witness Bickerton values Parcel 1 at $50 a foot, and.

lots 1, 2 and 3 damaged by $500 each, and 29 to 35 by
$1,800 altogether—and Parcel 2, at $50.

The witnesses for the Crown value Parcels 1 and 2
at $15 a foot,~—with damages to Parcel 1 estimated by
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Sheppard, respecting lots 1, 2 and 3 at 35 per cent or -
equal to $450 for the three lots, and by witness Pope

at $125 for each lot, and witness Black at $450.

It will appear at first sight that the conflict between
" the witnesses is very material, .-What can help out of
the difficulty if not sales made in the neighbourhood?
We have the sales made by Bickerton himself in 1906
at $12 a foot; in June, 1910, at $20; and in May, 1910,
at $35 a foot for the right of way of the Transcontin-
. ental, which as previously said must in this last case
include all damages resulting from the expropriation.
These sales to the Railway are in Block 2. What
could be better evidence of the market price, if not
sales actually made under similar circumstances. We
have also the admission by counsel that a number of
‘lots were sold in 1911 in Block 1 for $17 a foot. The
Crown has offered $44 a foot including damages, an
advance of $9 a foot on the sales made in May, about
four months before, by the defendant himself.

The Court therefore Iooks upon the tender as fair
and liberal and will not interfere with it.

The same ratio of $44 a foot will be accepted for
Parcel No. 2, which is now composed of lots 30, 29, 28,
27, 26 and 25,—namely six lots of 25 feet frontage,
equal to $6,600 including all damages.

Coming now to Parcel No. 3, witnesses McPhail and
Long value it at ‘$75. McPhail says there is no
damage to lots 2, 3 and 4 in Block 4, but Long says

64654—5
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there is a damage of 20 to 30 per cent. to balance of lot
4. Bickerton values it at $100 a foot, with damages to
the balance of lot 4 at $50 a foot for 80 feet, and con-
siders lots 2 and 3 damaged by $25 a foot. On
behalf of the Crown, Sheppard values it at $35 to $40,
or $750 including all damages. Pope values it at
$20 a foot including damages, and Black at $18 a foot
for 35 feet, or $550, including all damages. The
Crown, by the information, tendered nearly $48 a
foot including damages.

The proprietor’s witnesses have valued the other
pieces of land at $50, placing them in the trackage
class (notwithstanding they were actually divided in
building lots and were being then sold as such). Let
us accept that value for Parcel No. 3, including all
damages that may accrue to the balance of lot 4 and to
lots 1, 2 and 3,—although all the Crown’s witnesses say
there is no damage, and that opinion is shared by
witness McPhail on behalf of the defendant. If,
indeed, there is any damage to the adjoining lots it
can hardly be appreciable, specially in view of the fact
that if it 1s trackage property, the fact of running a
railway upon it could not obviously hurt it much—
even if not in the manner the most acceptable to the
owner.

The Court is of opinion to allow $50 a foot, including
all damages for the piece taken in Parcel No. 3, namely,
30.4 feet, making a total sum of $1,520. |

Therefore the following sums will be allowed as
follows, to wit:

Parcel No. 1........... ... .. .. .... $2,200
Parcel No. 2....................... 6,600
" Parcel No.3................ e 1,520

Making in all the sum of. .. .. .....$ 10,320
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to which shall be added 10 per cent. for
compulsory taking, and to cover every
element of damage which might have been
overlooked. . . R TR R R 1,032

" $11,352
There will be judgment as follows, to wit:

. 1. The lands and real property exproprfated herein,
including lots 25 to 29, in Parcel No. 2, are vested in
the Crown as of .the date of the expropriation.
2. The defendant, upon giving a good and sufficient
title and a release of all incumbrances, if any, upon the
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said property, is entitled to be paid the said sum of

~ $11,352 with interest thereon at the rate of five per

-centum per annum from the date of the taking possess-
ion, namely, the 15th day of September, 1910, to the
date hereof—the whole in full satisfaction for the lands
taken and for all damages whatsoever resulting from
the said expropriation.

3. The defendant is further entitled, under the
provisions of the undertaking filed at trial by counsel
for the Crown, to have the Crown acquire and dedicate

to the public as a street lots 26 and 27 and 14 and 15, |

as the same are shown on a plan of lot 75, St. Boniface,
" registered as Number 1160.

4, The defendant will be entltled to the costs of the
action after taxation thereof.

Judgment accordingly.

Sohmtors for the plaintiff: M acDonald, Sullivan &
Tarr.

Solicitors for thé defendant: Thomas & Jameson.

6465453
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iz HIS MAJESTY THE KING, UPON THE

Nov. o7, INFORMATION OF THE ATTORNEY-
—_— GENERAL OF CANADA............. PLAINTIFF;
AND

LE COLLEGE DE SAINT BONIFACE,

DEreEnDANT.

Ezpropriation—Practice—Information—Right to amend al Trial reducing the
emount of Tender.

It is open to the Court in an expropriation case to permit an information to be
amended at the trial for the purpose of reducing the amount tendered as
compensation.

TH—IS was an information exhibited by the Attorney-
General of Canada seeking a declaration that the
lands and premises mentioned therein were vested in
the Crown, for the purposes of the National Trans-
continental Railway, and that the sum of $120,000 be
adjudged to be fair and reasonable compensation to the
defendant.

The facts are stated in the reasons for judgment.

The case was heard at Winnipeg before the Honour-
able Mr. Justice Audette, on the 15th, 16th and 17th
October, 1912.

A.J. Andrews, K.C., and A. Sullivan for the Crown.

. G. A. Elliott K.C., and L. McMeans K.C., for the .
defendant. '

AvuperTE, J. now (November 27th, 1912} delivered
judgment. ‘

.This is an information exhibited by the Attorney-
General of Canada, whereby it appears, inter alia, that
the Commissioners of the Transcontinental Railway
acting under the authority of 3 Ed., VII. ch. 71, have
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entered upon and taken possession of certain of the
defendants’ lands and real property described in the
information herein, for the use, construction and main-
tenance of the National Transcontinental Railway.

A plan and deseription of the said lands were, on the
15th day of June, A.D. 1911, deposited of record in the
Land Titles Office, in the City of Winnipeg, for the
Winnipeg Division of the  Province of Manitoba.
However, it is admitted by both parties that the Crown
‘took possession of these lands on the 15th day of
September, A.D. 1910.

It is admitted that the title of the lands in question
herein is in the defendants.

It is admitted by both parties that a farm building,
belonging to the defendants, was removed off the right
~of way, and taken away, the cost of the same amoun-
ting to $5,000.00, which, in the final adjustment should
be added to the compensation money fixed by the
present judgment.

It is admitted that with respect to the lot first
described in- the information, and which is closer to
Winnipeg, that the defendants own property only on
one side, and that is on the North side. And it is
admitted that with respect to the lot secondly described
in the information, that the defendants own land on
each side of the piece taken for the right of way.

Mr. Andrews, of counsel for the Crown, moved to
amend the information by deducting from the acreage
taken, in the lot first described in the information, an
area of nine-tenths of an acre, as having already been
expropriated for what is called on plan Exhibit “D”,
filed of record herein, an old right of way, afterwards
abandoned—what might be called afalse start. Counsel
-for the Crown further alleging that the defendants had
already been paid for the same.
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was ignorant of these facts.

This plan, Exhibit ““D,” would at first sight confirm
that statement made by the plaintiff, but the plan does
not make any proof, and has no character of authen-
ticity, as it bears no signature or certificate under the
hand of the proper officer.

The application then stood for the time being.

However, the testimony of the witness Louis Ver-
hoeven would bear out the allegations of plaintiff’s
counsel, and it would be idle to delay the delivering of
this judgment any longer to get any further inform-
ation. The plaintiff’s motion to amend, as above men-
tioned will be allowed.

Mr. Andrews, of counsel for the Crown, further
moved to amend the information by changing the
amount tendered, that is by striking out the following
figures “$134,607’' in the second line of paragraph five,
and in the first line of the second paragraph of the
prayer of the information and substituting therefor
the following figures ‘“120,000.” The learned counsel
had first asked to substitute for the tender of $134,607
the sum of $90,000., but it having been found that the
Crown had already paid on account on one occasion
$90,000 and on a second occasion $30,000,—in all
$120,000-—asked to substitute for the original amount
the last mentioned sum.

Mr. McMeans showed cause contre, and the appli-
cation was granted,—the tender by the information
now standing at $120,000.00.

At the request of counsel for both parties and
accompanied by them, the president of this Court has
had the advantage of viewing the premises in question
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herem of walking over part of it, of seeing the
embankment, observing the lay of the land and the
general topography of the surroundings.

The total area expropriated, as appears by the
information, after amendment, is (40.21-100) forty
acres and twenty-one hundredths of an acre, more or

instead of the tender of $134,607.00 mentioned in the
information at the opening of the trial for the (41.11-
100) forty one acres and eleven hundredths of an acre.

The defendants by their plea aver, inter alia, that,
for the reasons therein set forth, the sum of $134,607
is not a sufficient and just compensation for the land
taken and the damages resulting from the expropri-
ation, and that they are entitled to recover the sum
of $250,000 with interest and costs. They also refused
the substituted tender of $120,000.00.

[Here His Lordship reviewed the evidence for both
parties.]

It will be realized, from the perusal of the evidence
as 18 usual in expropriation cases, that the testimony
is most conflicting. It is a hectic valuation with
intermittent fluctuations that has to be considered
with care and premonition. Is it not, indeed, strange

‘that people of the same place, with the same opportunity

and, in most cases, engaged in the same avocation, with
kindred aspirations and identical views of what con-
stitutes right and justice, should differ so. widely, and
materially in their conception of the value of land and
the damages resulting from the expropriation?

For the defendants we have witness Verhoeven who
values the land in Lots “A” and “B’’ inclusive of the
damage to Lot ““A,” at $242,500,—and exclusive of
the damage to 50 feet on each side of Lot ““B”, which
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values the two lots and damages at $381,320, Peers at
$357,012, Pace at $298,000, and Pickering at $595,312.
On behalf of the Crown, Sheppard values the two lots
at $78,750, Black at $88,750, Bain at $43,750, and
Batley values Lot “A” at $15,000. All of the defen-
dants’ witnesses allow a large, a very large, sum for
damages; and for the Crown no damage is allowed,—
some say there is no damage, and others that the
damage, if any, is offset by the advantage derived from
the construction of the Transcontinental Railway.

One set of witnesses goes perhaps to one extreme, ‘
and the other to the other extreme. Taking all the
circumstances into consideration, the value of the
land in St. Boniface, and the continuous and steady
growth of the place, and the increase in value of
property, as obviously demonstrated by the evidence,
only one conclusion is acceptable, and that is some of
the Crown’s witnesses put upon the property a too
conservative valuation,—while perhaps some of the
defendants’ witnesses are carried away by the brilliant
prospects of the growth and development of St. Boni-
face. Then the municipal valuation in the present
case appears to be below the market price, as is usually
the case. This Court is also of opinion that some of
the defendants’ land, held in"unity with the property
expropriated, has obviously been damaged by the
construction of the high embankment, and some also
damaged by the severance. Both elements of damage
are serious and substantial. While the witnesses for
the defendants magnify in a large degree the damages
resulting from the expropriation, the Crown’s witnesses
do not give it enough consideration. A proper con-
clusion could be arrived at by the reconciliation of both
classes. There can be no doubt that the 289 acres
adjoining Lot ‘“‘B”’, are not all equally damaged,—the
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land close to the railway has been damaged as building
lots, but that damage decreases and comes to nothing
as we get away from the railway—while the railway
enhances the value for commercial purposes, of the
land near the right of way. A fair' amount should be

‘allowed for the land taken, and a fair amount should be

allowed for the damages,—and there are damages, but
not to the amount mentioned by the defendants’
witnesses. ' A

" The property in question must be assessed on its
market value, with the best uses to which it can be
applied, taking into consideration its prospective
capabilities. The defendants are entitled to a fair
and liberal compensation,—allowance being made for
‘the compulsory taking and for all damages.

"The area taken, after deducting the nine-tenths of
~ an acre already settled for as part of the old right of
way—is now only (40.21) forty acres and twenty-one
. one hundredths of an acre. The change in area is so
small as compared with the total quantity taken, that
the Court treats it as de minimas. '

This Court is of opinion that if the defendants are:
paid the amount of the original tender,—namely the

sum of $134,607 for the land described in the amended
. information, together with $5,000 agreed upon respect-
ing the farm building removed from the property in
question, they will be fairly and liberally compensated.
This will allow a very large average price per ‘acre
inclusive of damages,—and when taking a large area,
as in the present case, a smaller price is usyally arrived
at. The defendants will also be entitled under the
circumstances,—the tender now standing being $120,000
—to both interest and costs.

The sum .of $90,000 has already been paid the
defendants, on the 21st March, A.D. 1911, and the
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further sum of $30,000 on the 11th September, 1911,—
namely, the total sum of $120,000 on account of the
compensation to which they ultimately are declared
entitled to.

There will be judgment, as follows:—

1st. The lands and real property described in the
amended information are vested in the Crown from the
15th September, A.D. 1910. .

2nd. The defendants upon giving a good and suffic-
ient title, and a release of all incumbrances, if any, upon
the said property, are entitled to be paid the sum of
($139,607.00) one hundred and thirty nine thousand
six hundred and seven dollars, the whole in full satis-
faction for the land taken and for all damages resulting
from the expropriation, including the removal of the
farm building,—from which amount will be deducted
the sum of ($120,000.00) One hundred and twenty
thousand dollars, already paid to them as above
mentioned, leaving an unpaid balance of ($19,607.00)
Nineteen thousand six hundred and seven dollars, the
whole with interest on the sum of $139,607 from the
15th day of September, A.D. 1910, to the 21st day of
March, A.D. 1911,—and with interest on the sum of
$49,607 from the 21st day of March, A.D. 1911, to the
11th day of September, A.D. 1911, and on the sum of
$19,607 from the 11th day of September, A.D. 1911,
to the date of judgment.

3rd. The defendants are also entitled to the costs of

of the action.
Judgment accordingly.

Solicitors for the plaintiff: Rothwell, Johnson &
Bergman.

Solicitor for the defendant: L. McMéans.
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In THE MATTER of the Petition of Right of

CECILE SAMSON, AND OTHERS..Suppriants., 98

Nov. 4.
AND

HIS MAJESTY THE KING....RESPONDENT, -

Railways—N egligence— Accident to workman in repairing cars—Failure of work-
man to observe rules—Faute commune.

TUnder ceptain rules prescribed by the Department of Railways and Canals for
the observance of employees on the Intercolonial Railway at the time of
the accident in question, a blue flag was required to be placed at the end
of a car, engine or train during the day when workmen were engaged under
orabout the same. Special instructions were also given from time to time
by the foreman of car-repairers that this rule should be strictly adhered
10, and each car-repairer was supplied with two of such flags. L., on the day
of the accident, had his flags in his tool-box but neglected to use either of
them as a signal that he was working under a certain car on the siding,
There waa evidence that he asked another employee to watech the trains
while he was working and to notify him of any train or locomotive ap-
proaching. While L. was so engaged, certain cars while being moved by
means of a flying-shunt under the orders of the yard-master came into
contact with the car under which.L. was working with the result that he

. was fatally injured. '

At the trial it was admitted by counsel for the suppliants that L. had been
negligent in not putting up his flag but it was charged that there was faute
commune because the yard-master had ordered the cars to be moved by
means of a flying-shunt. The evidence showed that while flying-shunts
were not prohibited under the rules, the yard-master would not have let
the cars go on to the siding where the car stood under which L. was work-
ing, had he seen a blue flag on that car.

Held, that the proximate cause of the accident was the negligence of L, in failing
to put-up a blue flag, and it was not a case in which the doctrine of faute
commaune should be applied. .

PETITION OF RIGHT for damages arising out
of a fatal accident to an employee of the Crown on the
Intercolonial Railway in the Province of Quebec.

The facts of the case are stated in the reasons for
' judgment. '
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The case was heard before the Honourable Mr.
Justice Audette at Quebec on 27th October, 1913.

E. Belleau, K.C., for the suppliants;
G. G. Suart, K.C., for the defendant.

AUpETTE, J., (now November 4th, 1913) delivered
Jjudgment. '

The petition of right herein is brought to recover
the sum of $10,000 for alleged damages resulting from
the death of Benjamin Lemieux, the husband of the
late Cecile Samson and father of the three children
above mentioned as suppliants by revivor.

The action comes under sub-seec. (¢) of Section 20 of
The Ezxchequer Court Act.

On the 30th October, 1906, between ten and eleven
o’clock in the morning, both Benjamin Lemieux, the
deceased, and Octave Lavoie, received instructions
from their foreman to go and repair a car on Siding No.
5, shown in diagram, Exhibit ‘‘J”’. The repairs con-
sisted in fixing or placing a packing bolt, at about the
centre of the car. Lavoie said he calculated the work
might take from five to six minutes; but Lafresnaie,
another witness, says sometimes it takes quite a while
when the bolt to be extracted is crooked.

This witness Lafresnaie, who is also a car-repairer,
received instructions at the same time to go and repair
the knuckle-block of a car on another siding. When the
latter’s work was through, he came to siding No. 5 and
joined Lemieux and Lavoie. On- arriving there La-
fresnaie asked Lemieux if he had placed his flag below.
. Under Rule 81 of Exhibit “L” (intituled ‘“‘Time
Table and Special Rules for the Use of Employees
Only’,—effective at time of accident) a blue flag must
be placed at the end of a car, engine or train, when
workmen are at work under or about the same. Special
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instructions were also given from time to time by the
foreman, as appears from the evidence, that this rule
must be strictly adhered to, and each car-repairer was
- supplied with two such blue flags. Lemieux had them

in his tool-box at the time of the accident, but had

neglected to put them -up.. These flags are between
14 to 18 inches long attached to a three foot stick, and
~one should have been placed at the end of the last
eastern car on the siding. The car under Whlch the

deceased was working, was the last to the west and
there were ten to twelve Acars, ‘perhaps more, to the

east towards the switch marked “D”’, on Exhibit ““J”.

It was customary to attend to the large repairs on.

a special siding, for instance where they had to take the
wheels off a car and to use a jack; but small repairs
were attended to where the car was,—on the siding.

Lavoie says he cannot swear he went inside the car
before Lafresnaie arrived or not; but he seems to
. incline that way, and says Lafresnaie was asked to
watch for them. It may be well to say here that such
watching, if entrusted to him by Lemieux or Lavoie,
‘'was not such work as would come within the scope of
Lafresnaie’s duties and employment, and that the
‘manner provided by the regulations to avoid any
accident was by means of the blue flag.

It is therefore established under the evidence, that
Lemieux, to his own knowledge and even after his
attention had been called to ‘it by Lafresnaie, was
working under the car without having, before beginning

his work, put up his flags, as ;'equired' both by the:

“ regulations and his instructions from his foreman.

- The yard-master was having trains made up and he
had ordered the pilot,~—the engine used for shunting
in the yard,—to get some loaded cars from Breakey’s
yard to the East, and take them on the siding No. 5 for
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the purpose of having them weighed. He had givep
instructions to the engineer of the pilot and the
brakesmen, to give those cars a flag shunt or flying
shunt, and that he would be at the switch “D” when
they came there. The engineer did as he was in-
structed to do, and on arriving at the switch he re-
mained and ran on the main line, while his cars ran into
siding Number 5, with the brakesmen on the cars.
These cars ran into the cars east of the one under which
the deceased was working and started the same, which
passed over his legs in ‘his endeavour to come from
underneath, when Lafresnaie called out that the cars
were coming.

It is in evidence that while flag-shunting or flying-
shunits are not actually forbidden, they are discouraged,
especially for the protection of the rolling stock,—and
for no other reasons. And the yard-master tells us
that he has been 32 years in the employ of the railway,
and that he has always done such shunting, adding
that up to the time of the accident he had never seen
any circular or order to the above mentioned effect,—
except that it was said, among the men, that it was
discouraged for the protection of the rolling-stock.
The yard-master further says, and this Court adopts
his view, that had the engineer run on the siding with
his cars, it would have been at the rear instead of the
front as it was on this occasion, and that the accident
would likely have happened just the same,—if the blue
flags had been negligently omitted to have been put
up. Had the blue flags been up, he says, he would
never have let the cars run thus on the siding; there
was nothing to indicate to him that anyone was working
under any of the cars.

It is admitted by Counsel, on behalf of the suppliants
that the deceased was negligent in not putting up his
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flag; but he claims that there was faute commune,
contributory negligence, by reason of the flying shunt.

What was the determining, the proximate cause of
the accident? Obviously it was the want of the blue
flag being put up at the last eastern car.

There can only be faute commune where the negligence
on behalf of the victim is not the proximate cause
determining the accident. In the present case, the
accident happened beca.use he neglected to put up the

. blue flag.

The suppliants are barred from recovering. Quod

quis ex culpa sua damnum sentit, non intelligitur damnum

.sentire. 'The deceased alone has been derelict in the
performance of "his duties,—he alone should suffer,—or
those claiming under him. He was the victim of his
own negligence. Employees working under cars are
expected to act as reasonable and sentient beings, and
if they choose blindly and recklessly to run unto
danger, they must take the consequences.

It is so common to see how persons engaged in work
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attended with danger, will familiarize themselves with -

such danger and ignore the most elementary rules of
prudence, ‘There is no doubt the deceased thought, as
" Lavoie said, that the work would take just a few
minutes, and he took the risk resulting in his death.

Under the circumstances it becomes unnecessary to
decide the questions of law raised by counsel, the
action fails on the facts.

There will be judgment that the suppliants are- not

entitled to any portion of the relief sought by the
petition of right herein. A
Judgment accordingly.
Solicitors for the suppliants: Belleau, Belleau and
Belleau. |
Solicitors for the respondent: Pentland, Stuart Gravel
and Thomson.
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HIS MAJESTY THE KING, on the
Information of the Attorney General

of Canada. .. ... S PLAINTIFF;
AND
ANDREW LOGGIE, ROBERT LOGGIE
and FRANCIS P. LOGGIE. .. ... DEFENDANTS.

Ezpropriation— Disused Shipyard—>Method of assessing compensation.

Where an old ship-yard, not used as such at the time of expropriation, has been
taken for the purposes of a public work, compensation should not be
assessed on the basis of separating the various factors or component parts
of the ship-yard and estimating their several values, but the yard must
be regarded as a whole and its market value as such assessed as of the

time of the expropriation.

Eprror’s Nore: See The King v. Kendall, 14 Ex. C.R. 71 and The King v.
New Brunswick Ry. Co. 14 Ex. C.R. 491.

THIS was an information exhibited by the Attorney-
General of Canada asking that a certain sum tendered
by the Crown as compensation for the expropriation of
lands at Chatham, N.B., for the purposes of the Inter-
colonial Railway be declared sufficient, and that the
lands were vested in the Crown.

The facts of this case are stated in the reasons for
judgment.

The case was heard before the Honourable Mr.
Justice Audette at Chatham, N.B., May 17th, 18th and
20th, 1912.

R. A. Lawlor, K.C., for the plaintiff. =~ *

W. B. Wallace, K.C., and R. Murray, K.C., for the
defendants.

AupETTE, J. now (May 29th, 1912) delivered judg-
ment. |

This is an information exhibited by the Attorney-
Generaé of Canada, whereby it appears, infer alia, that
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. the Government of Canada has expropriated from the
defendants certain lands and real property for the
purposes of the new diversion of the Intercolonial
Railway from Nelson to Chatham, in the county of
Northumberland, N.B.

The area taken is 94.681 square feet, and a plan and
description of the same were deposited in the office of
the registrar of deeds for the said county, on the 21st
'day of September, A.D. 1910.

The defendants’ title is admitted.

The Crown tenders the sum of $18,150.00. for the
said land and real property and for all damages resulting
from the said expropriation.

The defendants aver by their plea that the amount
tendered is not a sufficient and just compensation, and
.claim the sum of $125,000.00.

As will be seen by looking at the expropriation plan,
filed as Exhibit No. 1-a, wherein the 94.681 square
feet expropriated are shewn within the red line—the
front part, facing on the Miramichi River, is of 295

feet, extending to the South in irregular shape.. There.

are upon the part expropriated, nine wooden buildings
respectively marked on the said plan from'l to 9. The
line of expropriation passes almost in the centre of
building No. 8, which has been partly removed. and
rebuilt and extended at the western end. Building No.
9 has been entirely removed. | |

The properties taken are situated on the water front
in the town of Chatham, and are the remains of s
property which was equipped and used for ship building
on the Miramichi River, in the days gone by when the
trade was all done in wooden bottoms. The trade hags
- now, as is well known and established by the evidence,
been superseded by iron ships, the steamers. The
last ship which was built in this ship yard was launched

64654-—6.
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1912 jn 1870 or 1868, and at that time the wharf at the front,

Tae Kive  only extended to the western end of the building No. 6,
Logais.  ._the part starting therefrom and upon which is now
Reasons for building No. 7, having been built since 1870. The
dwelling house, No. 2, was built since 1870. No ocean
going steamers ever came or can come to this wharf.
The timber to the west, according to witness Bernard,
was only used for the purposes of the shipyard, for

ship building.

The evidence with respect to the value of each of
these wooden buildings was adduced by defendants’
witnesses John McDonald and Patrick Troy, and they
both arrived at a total valuation of $13,983.39. The
first witness says the buildings are perfectly sound
above the sills, but that the latter are considerably
depreciated, and that twenty five per cent. of that
value would put them in a first-class state of repair.
The other witness, Patrick Troy, who gives the same
valuation, says he valued what it would cost to put
them up and deducted twenty-five per cent for deterio-
ration. For building No. 3, he adopted and took
entirely McDonald’s figures, and he gives us in what
state of repairs the buildings were. He further said
they used a quotient or ratio from 7 to 8 cents per
cubic foot, to arrive at their value, and adds he does
not know the value of property at Chatham.

The value to be ascertained here with respect to
these buildings is not what it would cost to erect them
anew, as above stated; but, what is their market value
in the condition in which they were at the date of the
expropriation? Most of these buildings, with one or
two exceptions, are very old. The fish store was only

“built after 1870, but all the others, with the further
exception of Numbers 1 and 2, were built before that
date.
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Now a good test of the valuation of these buildings
would be the following,—Mr. Robert Loggie says, in
his evidence, he put up building No. 1, four or five
years ago, at a cost of about $400 to $500. What is
the valuation put upon that building by witnesses
MecDonald and Troy ? They place a value of $819.84
upon this building. Their valuation is obviously
unreliable. Their valuation for all the buildings is
$13,983.39, and that of the Crown’s witnesses ranges
from $8_ 535.00 to $8,800.00.

How much reliance can there be placed on the
extreme valuation of the defendants’ witnesses. The
inference is obvious,—they are astray and proceeded
upon a wrong principle. And one would only have to
cast a cursory eye at the buildings to make this state-
ment without any hesitation, and as the Court has had
" the advantage of viewing the premises, in company

with counsel for both sides, it obviously and necessarily

'come‘s_ to that conclusion. The photographs filed as
exhibits would also convey the same idea.

Coming now to the valuation of the property on
behalf of the defendants, we find two classes of valua-
tion. One valuing the property as a whole, and
another assuming certain facts and valuing it in the
abstract, if that expression can be used.

[His Lordship here reviewed the evidence of certain
witnesses on both sides.]

The valuation by the witnesses of the Crown is on
a basis of four, five and ten cents a superficial foot.
If part of it is wharf property and valued at such, this
ratio is too low. No doubt some of it is wharf. While
on the one hand the Crown’s valuation is rather low,
that of some of the defendants’ witnessesis extravagant.

This property was purchased in 1897 by the defen-
" dants for the sum of $6,125.00, and the deed of
6465t —6}
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purchase covered much more land then than that
taken by the expropriation,—it extended,—as will be
seen on plan Exhibit Number 1-a, from the southern
and western red lines to the points marked between
E and F. And this portion not expropriated embodied
valuable buildings such as the Babineau hotel, which is
a stone building three stories high, and also the Wyse
property. Robert Loggie says they considered the price
low and they bought it with the idea of using it for the
purposes of their business. It is perhaps well to men- -
tion here the bulk of defendants’ business is carried on
at Loggieville, and that further the defendants have
another wharf at Chatham, which they use in conneec-
tion with their business.

Now is there any justification for arriving at a
valuation on the basis disclosed by some of the wit-
nesses, that is on the assumption, such as witness
Murdoch and others did, that the whole of that expro-
priated piece is all wharf, made of the best material
possible, of large pine timbers as could not be got in the
present days, and that it was mostly filled with stone?
This must be answered in the negative. Benjamin Flood,
a resident of Chatham, 65 years old, who has known
the place ever since he was a boy,—has worked in the
shipyard, because it was formerly a shipyard—testi-
fied that large ships were formerly built at the
back and west of the new portion of the wharf. He
says there was never any wharf at the back of building
No. 7 to the south; and further that there was no
wharf on the westerly end of the property. To the
south, he says, before the erection of the new westerly
part of the wharf, there was no wharf behind; but
there were tiers of timber in the shipyard upon which
ships were placed. Then the moulding-house was not
built on a wharf, but it was erected on a timber foun-




VOL XV.]  EXCHEQUER COURT REPORTS.

dation. All of this was before 1870. The trade
has now changed—and, as I have already said, the
. wooden ships have been supérseded by steamers. He
testified that he never saw an ocean going stea.mg}t
- lying at the defendants’ wharf. -

Then speaking as to the condition of the wharf, he

says the front of it is all rotten, and liable to cave in at
any time. Top spruce has been put on at some date

to repair it,—he considers the land ties rotten, the iron
bolts are exposed and some of the face is worn out.
The facing, although dilapidated, is helping to hold up
the wharf, which is pretty badly rotten between hlgh
and low tides, but not below.

This state of things described by the witness is also
.corroborated by the photographs filed of record as
Exhibits 3 to 7; and the Court would say, that after
viewing: the property as above mentioned, it has
absolutely gathered the same impression. It is the
remains of a property fitted at one time as a shipyard;
and when some of the witnesses assume that it was all
wharf property, because of the test pits bored at the
back showing timber which were nothing but stringers
or tiers of timber upon which the ships were built,—
they are valuating the property upon a wrong basis,—
they are i_n error and their abstract calculation cannot
‘be a guidance in- arriving at a sound conclusion. Most
of the witnesses, it may even be ‘said, have fallen into
“this fallacious assumption. The most satisfactory
valuation is perhaps that given by a business man,
Mr. Snowball, a resident of Chatham, alive to the
needs of the commercial community, having-known
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this property for a long time and knowing the purposes -
to which it could be put. He also valued it as a whole

on the basis of its market value. It may perhaps be
well to recite here a portion of his testimony, viz. —
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1912 “Tue CourT—Supposing the whole of that property
The EING ““ as it stood before the expropriation, that part that you
Lowaie.  ““ have before you on the plan, with the buildings, the

R saonsfor ‘“Jand, the wharves—if that were put on the market
‘““ in Chatham, what would that property fetch?

“ A.—I would not be able to answer that for the
“ reason that I don’t know who would want a wharf.

“ Tae Court.—Then the market for such a property
“ is limited?

“ A.—Yes. What a party might pay under forced
 circumstances I don’t know.

“ Tue Courtr.—You don’t know that there is any
“ market just now for such a property?

““ A—I dont know that there is a market at the
‘ present time for such a property.

“ Tae Court,—Suppose that the property was adver-
“ tised for sale, what do you think it would be worth-—
“ including its location?

“ A—If you take the demand for the property, it
“ would be doubtful just what it would bring in a way.
“ What it would be worth to a man who was going to
“do a similar kind of business to Loggie?

“ Tge Court.—If you wanted to sell your house
¢ to-morrow, you will have to take the market value
“for it.?

“A.—If I was forced to sell it.

“ Q.—You want to sell it. You are not using it.
“ You want to get rid of it. 'What is the best price
“ you can get for it?

“ A.—Valuing that property in the same way as I
“ yalued my own, in connection with a going concern?

“ Tur Court.—That is not the question. If it were
“ put on the market, what would be the market value
“ of it. You say the market is very limited? -

“ A—Yes.
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“ Q.—Supposing you wanted to get rid.of it, what do
‘“ you think it would fetch on the market with a limited

“ number of purchasers. You can always find a price
1 suppose?

“A—I don’t know. If that property was forced on
‘“ the market to-morrow, and sold by any person, who
““ who would feel disposed to buy 1it, except they were—

“TeE Court.—What would it fetch at a bargain?

“ A.—If it were sold that way, I don’t think it would
fetch over $15,000 or $20,000.

“ Tug Courr.—Take it now the other way—what
““ in your estimation would a property of that kind be
““ worth as it stands, if there was a market for it?

‘““ A—That property should be worth in connection
““ with a business, $35,000—that wharf property with
‘“ a frontage of 295 feet—should be worth $35,000.
“ It is a good deal bigger wharf than my own, but it is
“ pot in as good state of repairs * * * * * *,

It will also be well to make an excerpt from one of
the witnesses of the other class to show what was in
their mind when they made up their valuation. The
following is taken from the evidence of the witness
Burpee, when questioned by the Court, viz.:

“ Tae Courr.—How old are you, Mr. Burpee?

“ A.—Sixty eight.

“ Q.—You have got a good idea of property in New

“ Brunswick—you are & business man, and have been .

“engaged in the timber business, and have been
“ building right and left ?

“ Yes.

“ Q—Does not this appear to you, this piece of
“ work, as one that would have been built at some
‘ time past, when the necessity of trade would have
“ heen different from that of the present time?

“ A—Yes.
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“ Q.—Some ship-building yard or something of that
“ kind?

“ A—Yes.

“Q:—We want to know what a property of this
“ kind, having come into the hands of owners of the
“ present day—what is its marketable.value if it were
‘“ put on the market today, what would it fetch?

“ A—I could not tell you that at all.

“ @Q—Your ability as an expert is in the abstraet,
““unless after your examination of the several timbers
‘“ that lie there, you are able to say what it would cost
““ to build up a similar class of work?

“A.—Yes. I made up just what I could put a
“ wharf there for. ‘ '

“ Q—Leaving aside your business ability as a
‘“ contractor, and wusing your common sense and
““ general knowledge, do you think that a property of
‘“ that kind today would fetch a price that would be
““made up on that basis. As a matter of fact using
‘“your own common sense, do you think that a pur-
‘“ chaser today would give such a price for this property
‘“ ag it stands, by arriving at it in the way you arrived
“atit?

“Noj; I don’t think it would fetch that to put it on
‘“ the market.

“ Q—Have you any idea, from your knowledge of
‘““the value of Chatham property particularly its
‘““ wharf front property—have you any idea what it .
‘““ would fetch, its commercial value?

“ A—No. I have not the least idea.” * * *

There is no direct and substantial evidence of how
many feet of wharfage there are on the property. Some
parts have been measured and the balance has been
assumed. How deep did the crib work go, and how was it.
filled,—we have only casual observations from what
can only be termed cursory inspections.
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1

'We have in this case evidence adduced on behalf of
the defendants for finding from $141,801.39, graduating
down to the sum of $60,000, under Mr. Loggie’s
evidence; and from $15,000 to $35,000 in the light of
Mr. Snowball’s evidence—and finally to $18,150 under
the Crown’s evidence. Rather a large range to travel
through. However, the Court has no difficulty or
hesitation in face of the evidence, and from the advan-
tage it had in viewing the property, to discard these
abstract valuations, and to adopt as a guidance some-
thing more tangible in the class of evidence adduced
by Mr. Snowball. |

The Court has come to .the conclusion that this
property must be assessed on its market value with the
best uses to which it can be put by ifs owners,—that is,
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an old discarded ship-yard, slightly repaired at times, -

with all of its prospective capabilities at the date of
the expropriation. It is contended by some of the
witnesses that the railway is of some advantage to the
property, and there is no doubt also that the balance
of the property owned by the defendants, formerly
held in unity with the part expropriated has been
depreciated in value by the expropriation and by being

deprived of its water front. Under all the circum- .

stances of the case, the Court has come to the con-
clusion that the sum of twenty-five thousand dollars,
to which should be added the usual ten per cent. for
compulsory taking, is a just and fair compensation for
the lands taken, real property, buildings and all,
together with all damages present and future result-
ing from the said expropriation. '

Therefore, there will be judgment, as follows, viz.:

1st. The lands and real property taken herein are
declared vested in His Majesty The King from the
date of the expropriation.
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2nd. The ecompensation for such land,
real property and damages is fixed at the

sumof........ ... ... . ... $25.000.00
To which 109, should be added for com-

pulsory taking............. ... ... .. ..., 2.500.00

-Making the total sum of...........$27.500.00

And the sald defendants are entitled to be paid the
said sum of $27,500 with interest thereon at the rate of
five per cent. per annum from the 21st day of Septem-
ber A.D. 1910, upon giving to the Crown a good and
sufficient title and a full release for all claims for dower
in the said land and real property by Alexandra Loggie,
wife of Robert Loggie, and Ruby Loggie, wife of

Francis P. Loggie.
3rd. The costs of the action will be in favour of the

defendants and are hereby fixed at the sum of four
hundred dollars.

Judgment accordingly.
Solicitor for the plaintiff: 7. W. Butler.

Solicitor for the defendants: R. Murray.
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IN THE MATTER OF

JOSEPH BURM,
: CLAIMANT;
and

HIS MAJESTY THE KING,
RESFONDENT.

Revenue—Customs—Smuggling—Goods belonging to another seized along with
smuggler's property—Release.

*

Upocn an appeal from the decision of the Minister of Customsunder section
' 179 of The Customs Act confirming the seizure of certain jewellery smuggled
by the claimant through the Customs at the port of Montresl, it was
gshewn that four of the articles seized were part of the personal belongings
of the claimant’s wife,having beengiven to ber by her father as a wedding
present and entrusted to the husband for safe-keeping merely. On the
other hand it was shewn that certain articles not dutiasble personally
owned by the claimant had been mized with similar articles owned by
him which should have been declared for duty.

'

Held, that in view of the provisions of sec. 180 of The Cusloms Actrequiring the
Court to decide ‘‘according to the right of the matter”, and inasmuch as
the claimant had not declared the dutiable articles, all the jewelry owned
by him and smuggled into Canada was liable to forfeiture; but that such

of the smuggled articles as clearly belonged to the claimant’s wife and -

were not duitable should be released from seizure and restored to her.
Reg. v. Siz Barrels of Hom, 3 NB R. 387 considered and distinguished.
The Dominion Bag Cov. The Queen, 4 Ex, C.R. 311, referred to.

THIS was a reference by the Minister of Customs,
under section 179 of The Customs Act (R.S. 1906, c. 48)
of a claim for the release of certain goods seized for an
alleged infraction of The Customs Act.
The facts are stated in the reasons for judgment.
The case was heard by the Honourable Mr. Jus-

‘tice Audette at Montreal on the 12th day of February,

1914.

L. C. Meunier, for the claimant, contended that
there was no intention on the part of the claimant
to evade the law. He was under the impression that
personal belongings such as rings were not dutiable.
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To shew how far his mind was from the offence of
smuggling we must regard the fact that the claimant
consulted an officer on board the ship he came by to
ascertain his views on the matter. Claimant took his
advice. This is clear evidence of an innocent mind.
If Burm had wanted to dispose of the jewels he could
have done so when he was in Canada before. The
Court is required to decide ‘“according to the right of
the matter,” and the demands of justice would not be
regarded if the Court ordered the forfeiture of articles
that were not dutiable simply because they were mixed
with articles upon which certain duties were payable.
As to the jewels belonging to the claimant’s wife they
clearly must be released. She merely entrusted them
for safe-keeping to her husband, and was in no way
guilty of the offence of smuggling.

He cited Mignault’s Droit Civ. Can. (1); Audette’s
Prac. Exchequer Court (2); 12 Cyclopedia of Law and
Procedure, verbo ‘“Customs Dutres” (3); 24 American
and English Encyclopedia of Law, verbo ‘‘ Revenue Laws”’
(4); R.S.C. 1906, c. 48, sec. 23.

H. J. Trihey, for the respondent, contended that the
evidence shewed a clear intent on the part of the
claimant to defraud the revenue by evading the pay-
ment-of duty. It was established that he attempted
to sell the articles in question, or some of them, in
Montreal, after he had clandestinely introduced them
into Canada. The evidence also rebuts the conten-
tion put forward by the claimant that the articles had
been worn for some time by him; the expert evidence
offered on behalf of the Crown is against that being
found by the court. Then there was no proof that
claimant was an immigrant when he brought the

(1) p. 110. (3) p. 1188.
(2) 2nd ed. p. 347. {4) p. 888.
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goods in questioﬁ into Canada, nor that they were
really personal effects. In these circumstances the
seizure must be maintained.

AvpETrTrE, J., now (March 28th 1914) dehvered
judgment.
This matter comes before this Court on a reference

by the Minister of Customs, under section 179 of The

Customs Act (R.S.C. 1906, c. 48), the claimant having
declined to accept the Minister’s decision maintaining
- a selzure made, at the port of Montreal, of twenty-six
ai'ticles of jewellery “‘for having been offered for sale

‘““ without report or entry at Customs or payment of
‘‘ the duties lawfully payable thereon.”’

The claimant, who is an ebonist by trade, first came
to Canada in June, 1908, and settled in Winnipeg with
his family., During December, 1911, he left Canada
for Antwerp, where he wanted to have his wife undergo
a surgical operation. While in Belgium he tried to
start a furniture factory, but found he had not enough
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money. He then came back to Canada and arrived °

in Montreal some time around the 12th September,
1912. Being in need of money he offered for sale, at
three different places, jewels he brought with him from
Belgium. Judging his socjal standing both from his
own walk in life and his assocmtlonq, as set forth in
the evidence, one is somewhat astonished .at the
quantity of jewellery he possesses. However, that
may be explained both from the fact that his father-
in-law was, besides being a saloon-keeper, a diamond
cutter; and further that in Belgium, where banks are
in the hands of private individuals and do not command
-the "same securlty as in Canada, it is customary to
invest one’s money in jewels, and sell them whenever
one wapts to realize. This will be again hereafter
referred to.



94

1914
N et
Burm

.
Tae King.
Reasons for
Judgment.

EXCHEQUER COURT REPORTS. [VOL. XV.

Bringing this quantity of jewellery across with him,
the claimant seemed anxious to avoid the law and
smuggle the goods, if possible; and he therefore sought
legal advice from, among others, one of the nautical
officers on board of the steamer in which he was
coming across, and, as may well be expected, the
result did prove fatal to him. There are many cases
in fiction as well as in real life where the danger of
consulting a ‘‘sea-lawyer” is exemplified—so it was
with the claimant, who following that officer’s advice
with the obvious object to avoid the law, says he
distributed his jewels among several members of his
family. His conscience further allowed him to swear
to the ownership of such goods according to this
distribution, as appears by his affidavit of the 12th
October, 1912, and Exhibit ¢“6”’ attached thereto, both
forming part of the Customs file.

His evidence is also unsatisfactory, unreliable and

~conflicting. A few instances may he here related. In

his affidavit he states he possessed this jewellery on his
first arrival in Canada. Then in his evidence before
this Court he states he bought some jewellery in
Belgium on his return there (p. 20) His wife states
some of the jewels were bought in Belgium and in
France before their return to Canada, and further
that the last time they went to Belgium her husband
has (une occasion) the chance of a bargain and bought
diamonds (pierres) which he had made up in these
horse-shoe pins.

It is unnecessary to review the evidence any longer,
it will suffice to give the result. It is, however, well
to state at this stage that the claimant is not a British
subject, and that he did not get naturalized before
he left Winnipeg in December, 1911, where he had been
since June, 1908. He was still a Belgian when he came
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to Canada in 1912. Therefore, in view of that fact
and of the further fact that quite a quantity of jewellery
was bought by him in Belgium on his return thereto,
which latter fact brings him within the principle of the
case of The Queen v. Six Barrels of Hams, hereafter
referred. to, it is obvious that Item 705 of Schedule A

of 6-7 Ed. VII cannot apply. Since any of the goods

owned by the claimant himself were smuggled by him
. through the Customs; all of them should be declared
forfeited. S R
In the result it appears quite clear that the six
diamond pins were bought in Belgium on his last
journey and ‘were brought therefrom by him with the
settled idea of selling them, and that they were
smuggled through the Customs. The same may also
be said with respect to a very large proportion of the
‘jewellery seized with, however, some exception. The
six horse-shoe shaped diamond pins were not bought
for his own use—a certain variety would have been
resorted to if it had been the case.. These, then, were
offered for sale to the public. However, it appears to
this tribunal that some of the jewellery did belong to
his wife, but from the loose and conflicting manner in

which the evidence is presented, it is impossible to

ascertain with any degree of certainty which of the
said jewels belong to her and which do not. There is,
however, enough evidence to find that the brooch or
pendant, a marquise-ring with baroque pearls, and the
ear-rings which go with this set, did belong to his wife,
coming to her from her father as a wedding present,
and the Court so finds for the purposes of this case.
Great stress has been laid in adducing the evidence
to show that some of the jewels were not new and had
been worn. . That is not of great importance,—they
might very well be new and be worn temporarily, with
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still the ultimate object on behalf of the owner of
selling them. = And it must be borne in mind that they
were really merchandise investments, as above
explained, and-this being so, made them subject to
duty. )

Being satisfied on the question of fact, can the case
of The Queen v. Six Barrels of Hams (1) be
overlooked ? Indeed this case as above mentioned
goes as far as deciding that where a seizure of
goods is made, and that among such goods there are
some which are not subject to duty, the seizuré is good
for the whole. However, that case may be distinguished
from the present one in that here all the jewellery did
not belong to the one and the same individual, per-
mitting thereby this Court to actually ‘“decide accord-
ing to the right of the matter’’ as provided by section
180 of The Customs Act. These words ““decide
according to the right of the matter’”’ were commented
upon in the case of The Dominion Bag Co. v. The
Queen (2) where it was questioned as to whether
or not they were really intended in any way
or case to free the Court from following the strict
letter of the law and to give it a discretion to depart
therefrom if the enforcement, in a particular case, of
the letter of the law, would, in the opinion of the
Court, work an injustice.

Under the evidence as adduced before the Minister
of Customs, no other decision than the one arrived at
could have been given, and his finding was most
justifiable under the circumstances. However, under
the further evidence adduced at the trial read with the
evidence before the Minister, and for the reasons above
mentioned, this Court has come to the conclusion to
somewhat vary that decision.

(1> 3 N.B.R. 387. (2) 4 Ex. C. R.311.




VOL XV.]  EXCHEQUER COURT REPORTS. 97

There will be judgment maintaining the seizure of 1914
the goods: herein, with the exception of the above BuR
mentioned pieces of jewellery belonging to the claim- T=e K.

—

ant’s Wif‘e, viz.:—the brooch or pendant, & marquise- Ronstor
ring with baroque pearls and the ear-rings which go ™
with the set, of which said last articles of jewellery
release, or matnlevée, is hereby ordered with directions
to deliver the same to the claimant’s wife upon her
giving a receipt for them.
The Crown will have the costs of the actlon after
taxation thereof.

;Iudgﬂient accordingly.
Solicitor for the claimant: L. C. Meunier.

Sdlicitor for' the defendant: H. J. Trikey.

646547
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NOVA SCOTIA ADMIRALTY DISTRICT.

WILLIAM NORMAN RHEINHARDT
JAnd Others....... e S PLAINTIFFS.

AND

THE STEAMSHIP CAPE BRETON.

Sthpmg—Colhswn—Ftshmg Vessel—Loss of prospective calch of Fish—Measure
of Damages.

In a case of collision between a steamship and a fishing schooner owing to the
fault of the former, by which the fishing vessel is 8o much injured as to
prevent her continuing or her trip to the grounds, the {air measure of

] damages is the estlma.ted value of a prospective catch of fish by the
" injur ed vessel had she been permitted to prosecute her trip.

THIS was a claim against the defendant steamship
Cape Breton for the sun of $10,000, arising out of a
collision with the plaintiff’s schooner Guide in Halifax
Harbour, in the Province of Nova Scotia, on the 7th
day of July, 1911.

The trial took place before the Honourable Mr.
Justice Drys&_ié,le, Local Judge of the Nova Scotia
Admiralty District, on the third day of April, A.D.,
1913.

o J AL McLecm KC and W. A .Henry, K.C., for the
plaintiff.

"H. Mellish, X.C., and W ‘C. McDonald, for the
defendant ship. -

On October 6, 1913, the Local Judge pronounced
in’ favour of the plaintiff and condemned the defendant
ship in the-amount to be found due to the plaintiff, and
ordered that an account be taken, and referred the
same to the Registrar (assisted by two merchants) to
report the amount due.
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" The evidence taken before the Registrar showed that | 5’}3 |
 the plaintiff’s schooner Guide at the time of the collision, Rummusznos
was on her way to the Grand Banks off Newféundland. Ta» K.

on a fishing trip, and that by reason of the collision Argument

of Counsel.

she was compelled to return to Halifax and be repaired:. T
and these repairs could not be completed before the'
fishing season was over. :
.~ In addition to-the injury to the Gmde she also lost
part of her_ permanent outfit and nearly all of her
supplies.”. After the collision, the plaintiffs chartered
another vessel, the Speculator a few tons larger than.
the Guide, put the same creW in her and sent her on the
same fishing trip, she arriving at the Banks about two
weeks later-than the Guide should have arrived there. .
The Speculator on this trip, caught ebout 700 quintals
of fish., By the ev1dence, the prospeetlve catch of the
Guide would have been 980 quintals.

H. Mellish, K.C., for the defendant ehlp

The defendants are entitled to be. credited with the
net amount earned by the Speculator, as she wasg
~ chartered by the plaintiffs, fook the place of the Guide
and finished out the latter’s trip, “They are also liable
. for the repairs of the Guide, the charter money paid
for the Speculator and any other expense.’

A ship gets her freight in damage and interest in the
- répairs and disbursements. They also get the profits
- of the voyage and interest on the outlay.(1}

The plaintiffs are only entitled to interest at the rate
of five per cent per annum as that is the Iegal rate in
Canada.

The -rate of mterest allowed in the Admzralty .
Registry in England is four per cent.(2)

There was no special agreement here to pay a Iarger

rate of interest.

(1) Roscoe on Coll:smns p. 113; The Gleaner 3 Asp. MC 582 ’I
Argentino, L.R.13P.D. 101, T (2) Roscoe on Colhsxons. p. 3
b4b-’)4-——7§~ .
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. R. E. Harris, K.C., for the plaintifts.
In this case the defendant ship has been found to be -

wholly to blame for the collision and the rule as to
damages is such cases is, restitutio in integrum. The
Speculator was an independent venture of the plaintiffs,
financed with their own funds and had no reference
whatever to the trip of the Guide. Had the Speculator
trip proved a failure, could the defendant vessel have
been compelled to share the loss with the plaintiffs? °
If, not, then the defendants are not entitled to par-
ticipate in the profits. The Guide was so  badly
damaged that she could not make her usual fishing
trip and the plaintiffs are entitled to be allowed the full
amount of the estimated profits thereof, without any
deduction whatever (1).
'. The plaintiffs are entitled to interest at 7 9, from the
time the repairs to the Guide were completed, say two
months after the collision up to the date of judgment,
as they have sworn that the money was worth 7%, to
them, had the defendant paid it then. (2)

. The Registrar reported fixing the damages due the

| plaintiffs by the defendant’s ship at $8,404.70. He

peld that the defendants were entitled to be credited
with the net profits of the fishing trip of the Speculator
and that 59, interest should be charged.

. Of the above sum of $8,404.70, the sum of $2,606.19
was allowed for the vessel’s loss of voyage.

~.The plaintiffs move before the judge to vary the
report of the Registrar and two merchants in allowing
only $2,606.19 for the vessel’s loss of voyage, claiming
that the Registrar erred in deducting from the amount
allowed to the plaintiffs for the loss of the fishing
voyage of the plaintiff’s vessel the net profits of a fishing

(1) The Mediana, (1800) A.C. at p. Kate (1899) Prob. 165,
121, explaining the *'Cily of Pekin'’; (2) The Gertrude, 12 P.D. 204. The
The Risoluto, 8 Prob. D. 109; The Kong Magnus, {1391} P.D. 223.
Greta Holme, 8 Asp. M.C, 317; The X
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voyage of the schooner Speculafor and asked that the 193
said amount be increased. REEOHARDY

The motion ' was argued before the Honourable THS KING
Mr. Justice :Drysdale, Local Judge of the Nova Rﬁ?:“'.ﬁ: for |
Scotia Admiralty District, on December 23; 1913.

W. A. Henry, K.C., for the plaintiffs;

H. Mellish, K.C., for the defendant. vessel.

- DryspaLm, Lo. J.—The damages here were referred .
to the Registrar and two- merchants and assessed
at $8,404.70. ;

This is a motion to vary the’ report made thereon
and to increase the amount allowed the owners of the
Guide by some $522. This motion is based first on
an. allegation that the people employlng the ship for
" the substitute trip were not in fact the same people as .
the owners of the Guide, but I find in referring to the
Reglstrar that the owners were the same in both cases.

- The Registrar, in arriving at the damages, adopted
the seemingly well settled rule in Admiralty in allowmg
- in such a case as we have here the loss occasioned the
owners of the Guide based on a prospective trip and
catch, as if no injury had happened the Guide. This
I think, is correct, and I am quite unable to detect any
error in the caleulations made upon the. exammatron
of the proof submitted. , ‘ :

I am of opinion the plaintiffs have recoVered,
according to the report  and proofs uporn which the -
same is based, full compensatlon for any damages
sustained. . :

It was also argued that it was error to take 1nto
account the substituted trip, but the rule in this
. connection is too well settled to admlt of controversy
at this date :

T dismiss the motion to vary with costs and conﬁrm
the report.
: g udgment accordmgly

Solicitor for plamtlﬂs J. A. McLean.

Solicitor for shlp W. H. Fulton.
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NOVA SCOTIA ADMIRALTY DISTRICT.
CHARLES BRISTER & SON, LIMITED, PLAINTIFF;
AGAINST

THE STEAMSHIP URANIUM.

Shipping—Salvage—Extravagant cloim—No tender or money paid into Court—
Costs.

Where plaintiff named anextravagant sum for salvage servicesin his statement
of claim, but the services were meritoriously rendered and the defendant
did not tender or pay into Court any moneys to cover the demand, the
Court declined to deprive plaintiff of costs although awarding a sum quite

- disproportionate to the amount claimed.

ACTION for salvage, and work done and materials
supplied.

The plaintiff’s action was begun for the sum of
$30,000.00 for salvage services rendered by them to
the Steamship Urantum her owners, underwriters,
cargo and freight on the 16th and 17th days of January,
A.D., 1913, at or near Chebucto Head in the County of
Halifax, Nova Seotia, and for costs.

The case was tried at Halifax, N.S., on July 3rd,
1913, - before the Honourable Mr. Justice Drys-
dale, Local Judge of the Nova Scotia Admiralty
District.

J. Terrell, for plaintiff ;

H. Mellish, K.C., for the defendants.

At the opening of the case it was agreed between the
parties that the plaintiff should be permitted, and an
order was made allowing it to amend the claim
against the defendants in this action by adding an
additional claim of $2,187.50 for work and labor done
and- performed and materials furnished and supplied
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by the plaintiff to the defendant at its request,

$100.00 of Whlch amount was for the hire of a large
anchor.

Counsel for the defence admitted the plaintiff’s
claim for $2,187.50 but asked that -the claim for
$30,000.00 for salvage services should be dismissed
with costs and the defendant should have the costs of
defending the action as there clearly was no claim for
salvage when the action was commenced.

It is admitted that the only claim for salvage is in
respec’_o to the anchor, and as the defendants hired this
anchor for a definite period for a certain sum and any-

_thing in the nature of salvage was when the defendants
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had it under said contract of hire, it is clear that

salvage cannot be charged or allowed.
Plaintiff contended that the evidence showed that
this anchor materially assisted in pulling or floating

the defendant ship off the rocks and salvage should be .

allowed therefor. The amount claimed by plaintiff
for. such salvage was not large considering the value
of the steamer and her cargo.

The danger of the plaintiff’s Ve%sel the Bmdgewater
in getting near the defendant ship to affix the latter’s
chain to the plaintiff anchor and paying it out, must
also be  taken into consideration. The plaintiff
contract Was merely for the hire of the anchor only.

' DRYSDALE Lo. J. now (July4 1913) dehvered ]udg-
ment.

The plaintiff’s claim to the extent of $2,087.50 is s ot
contested. The real contest herein is in respect to the
use of an anchor supplied the defendant ship by the
plaintiff.. There was a contract to the effect that

plaintiff should supply and make fast defendant’s port . .

cable and anchor,’ then carry the same out astern and
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drop it. This was to be done for an agreed sum of
$100.00. The plaintiff contends that the contract was
not performed inasmuch as the Captain of the
defendant’s ship would not permit plaintiff to make
fast to his (plaintiff’s) own anchor chain but required
plaintiff to shackle the anchor direct to defendants’
port cable, that this was something different from the
contract and ought to be the basis of a salvage award.
If this view of the plaintiff’s case were taken there
could be no recovery in respect to the anchor because
a perusal of the whole evidence satisfies me that the
anchor was in no sense a factor in the salving of the
defendant’s ship. I do not think, however, that the
situation can properly be viewed in the light of the
contention above referred to. I think the facts very
clearly establish a contract to supply and make fast an
anchor for a stated remuneration of $100.00, that in
pursuance of this contract the plaintiff supplied and
made fast the anchor that in so doing the method of
fastening was assented to by plaintiff and his work in
this respect can only be properly referable to his
contract for which he was to receive $100.00, and this
sum he ought to recover.

I am asked to deprive plaintiff of costs because of the
exorbitant elaim herein, but considering all the circum-
stances I am not inclined to do this. It is quite true
that a foolish sum is named in the endorsement but
plaintiff’s outside of the anchor question have an
undisputed right to $2,087.50, and I do not think the
exorbitant sum endorsed in the claim has caused
defendant’s any serious harm. Defendant could have
tendered or paid into court moneys to cover the
demand. As this was not done I am not inclined to
deprive plaintiffs of costs. There will be judgment

for $2,187.50 with costs.
Judgment accordingly.
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'NOVA SCOTIA ADMIRALTY DISTRICT.

CHARLES BRISTER........ +.....PraIvTIFF;

AGAINST

THE STEAMSHIP BJ ORGVIU, HER CARGO‘

AND FREIGHT.

S]u'pping—Salﬂage—-—Eﬁcient service—-—Reasonable A'wa'rd

A steamship of the approx1ma.te valie of §45,000, carrying a cargo of deals of
the value of $25,000 in respect of which the frelght when earned would
‘have amounted to $13,375, went aground on a shoal on the coast of Prince
Edward Island, and lay in an exposed and dangerous position. The
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plaintiff sent his salvage steamers to the grounded ship, pumped water =~ °

from her hold, and set a-gang of men to jettison part of the cargo, which
was boomed and towed ashore where it was afterwards sold. It was

agreed between the agent of the underwriters-and the plaintiff that if the

plaintiff failed to get the defendant steamship off the shoal the plaintiff
would get $1,500 for loss'of gear, but no arrangement was made in the event

of success. The plaintiff succeeded in getting the steamship afloat some .

three days aftershe grounded. The steamship thenproceeded under her

own steam to Halifax, but one of the plaintiff’s steamers stood by her

until she was docked.

Held, that under all the circumstances and considering the respective
values of the ship and cargo, the p1a1nt1ﬁ' wag entitled to a salvage award
of $8,000.

THIS was an action for salvage services.

The plaintiff as the owner of the steamship Bmdge-
water and shlp Harry claimed the sum of $30,000
for salvage services rendered by the plaintiff and by the
said steamship and ship, their masters, and crews to

the 8S. Bjorgviu, her .cargo and freight, between the .

6th and 11th days of October, 1913, at and from Indian
Rocks off the coast of Prince Edward Island and -to
- and at Halifax Harbour.

The. evidence was taken before the Registrar of
the Nova Scotia Admu_‘alty District on November 19th,

¢

25.
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918 A D, 1913, and the case was argued before the

L—

Bristee  Honourable Mr. Justice Drysdale, Local Judge of the

2.

peeasile Nova Scotia Admiralty Distriet at Halifax, N.S., on

Biorgvru.

—  November 22, 1913.

Statement
of Facts.

— W. A. Henry, K.C., for the plaintiff.

Hector McInnes, K.C., for the defendant ship.

The evidence showed that the steamship Bjorgviu
left Pugwash, N.S., on the 4th day of October, 1913,
with a cargo consisting of 1,104 standard of deals for
Dublin, Ireland, the freight on which was 55 shillings
6 pence per standard. The steamship’s tonnage was
785 net and her value about $45,000. The value of
her cargo was about $25,000 and her freight when
‘earned would be about $13,375. On the morning
of the 5th of October the defendant steamship went
aground on an exposed shoal at or near Indian Rocks
on the south coast of Prince Edward Island and about
one mile and a half from the mainland, there being a
channel between where she lay and the shore. She was
headed 8. 8. E. on an exposed shoal, with the shoal
outside of her and the channel inside.

The plaintiff is the owner of the steamer Bridge-
water which is specially fitted with pumps, ete., for
salvage purposes, and also of the schooner Harry which
is used as an auxiliary., On Oectober 6th the plaintiff
received word that the defendant ship was ashore and
he at once communicated with the captain of the
Bridgewater, which was then at Louisburg, N.S,,
engaged in salving the gear of the steamer Evelyn and
the schooner Winnie Hazel there. The Bridgewater
arrlved at the scene of the wreck on the morning of
October 7, and"ﬂ"é}dzaptam went on board the Bjorgviu,
found from 5 to 7 feet of water in her, nearly up to-
the shafting. The captain of the defendant ship asked
to have a pump placed as soon as possible in the engine’
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room as the water was gaining. The Bridgewater was
brought near, coming by the inner channel, and about
4 o’clock in the afternoon a six-inch centrifugal pump
“was put on board and set working, heing connected at
first from the Brzdgewater, and kept working about all
night, and the following day it was connected with the
donkey engine of the Bjorgviu. This pump reduced
the water some. The plaintiff’s diver was sent down
to examine the ship’s bottom and the bottom on which
she lay. He reported very little damage to the ship
and that she lay on a hard rocky shelving bottom.
The Bridgewater was brought up under the bow of the
'Bjorgviu and both the port and starboard anchors
were run out to a distance of about 100 fathoms each
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on both sides, so as to prevent the latter ship from -

_ getting further on the ledge if it breezed up.

On the afternoon of October 8th the plaintiff and the
underwriters’ agent arrived -on the tug Arcadia via
Pictou. A three-inch duplex pump ‘was put-on board
to draw off the water which the larger pump would not
take. A gang of men, including the two ships’ crews
and also men from the shore, were employed to jettison
part of the cargo, in order to lighten the ship. They
put a boom around it at the side of the ship, made it
into a raft fastened it with ropes and it was towed to

Wood’s Harbour, about half a mile distant, by the tug’

Arcadia which was employed by the plaintiff for that
purpose. This part of the cargo was afterwards sold

by the underwriters’ agent. It was agreed between. -

 the agent of the underwriters and the plaintiff that if
. the plaintiff failed to get the defendant steamer off
that the plaintiff should get $1,500 for loss of gear,
~ but no arrangement was made in the event of success.
On October 6, the plaintiff at Halifax received word from
_ the captain of the Bridgewater (which was then at the
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1913 wreck) to bring the auxiliary Harry (which was in

Bustsr  Halifax) with pumps and gear. The Harry was got

%ﬁﬁ;‘g‘;’g’ ready, with pumps, etc., and boilers, the latter brought

Argamene 10T the occasion, and started and got- as far as Sheet
of Counsel: Harbour, N.S., when she received orders to return to
Halifax as she was not required.

At noon on October 9th, the plaintiff placed on board
the Bjorgviu three large sheave purchase blocks with a.
four-inch rope through them, one end of this rope
being fastened to the ship’s windlass and the other end
made fast to the anchor that was taken off the star-
board bow and run aft. A towing 10-inch hawser was.
also put from the defendant ship to the Bridgewater.
The windlass and Bridgewater were then started and
continued until four o’clock in the afternoon when the
ship came off. Another examination was made of her
bottom by the plaintiff’s diver and the following morning
the two steamers started for Halifax arriving there at
one o’clock the following day (October 11th). The
Bridgewater stayed by her until she docked on October
13th or 14th, the diver making another examin-
ation. ‘

H. McInnes, K.C. for defendant ship:—This is

. not a case for a large salvage award. The defendant
ship was not in great danger except if a storm came up.
The weather was fine. She could have obtained other
assistance.

The fact that the plaintiff was to be paid if he did not-
succeed in getting her off must be taken into con-
sideration in fixing the amount of salvage (1).

If the award is to be on a percentage on the valuation
basis, the freight which amounted to $13,375 was
not earned and could not be taken into account(2).

(1) Kennedy on Civil Salvage, p. 168; 'The Lepanio,” (1898) Prob. 182
etp.130. (2) Kennedy on Civil Salvage, p. 218.
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The salving steamer was never in a dangerous .

position when performing these services, and the
plaintiff should be paid a reasonable allowance for
himself, his men and his ship and salvage gear. They
were employed at the work less than a week.

W. A. Henry, K.C., for, plaintiff:—There should
be a substantial amount allowed the plaintiff for his
services. The value of the property " salved was
$83,375, which includes the freight. The ship was
in a dangerous place and if a storm came up she was
bound. to be a total loss, as she was exposed on four
sides. We put the ship in a position to earn the freight
after she had been repaired and she will then earn it.
We salved the part of the cargo which has been jet-
tisoned. We acted promptly and succeeded in the
shortest possible time as we had all the appliances
necessary for the work and did it most expeditiously.
Time was of great value here not only on account of
storms, but also to prevent the water reaching the
engine and machinery, for had it done so the machinery
would have been a total loss. The Bridgéwater with
her equipment was worth $20,000, and this  was in
danger when manoeuvring near the defendant ship
in taking off the anchors. |

The plaintiff keeps a complete salvage outfit for such
purposes only, and the cases requiring it are so few that
he should be encouraged by a good award.

DRYSDALE, Lo. J., now (November 25, 1913) deliver-
ed judgment.

The question here is one of salvage and I think
the only thing involved is a question of amount. It is

undoubtedly salvage—the services were undoubtedly

salvage services; but in considering the amount I
think. the fact that some allowance was guaranteed in
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the event of failure ought to be taken into consideration.
Nevertheless the services were valuable and the ship
and cargo saved, in their damaged condition, were
worth about $70,000 with a right to continue the
voyage and earn upwards of $13,000 freight. Part of
this freight may be and, I think, should be, considered
as already earned. At least the owners were put in
the position to continue the voyage and earn the freight
after it had been fairly entered upon.

The ship was ashore near Bell Point on the southern
coast of Prince Edward Island. When the services
were rendered she was laying on a ledge of rock about
a mile and a half from the shore and at least a long
distance from any safe harbour. She was I think in an
exposed position and, to my mind, no real question
arises on the point of the ship and cargo being in grave
danger.

The plaintiff keeps a salvage outfit in the way of tugs,
and at the time his services were requested was in
active work on the coast of Cape Breton. He promptly
responded with the tug Bridgewater with the necessary
salvage gear. Chiefly through promptly furnishing
powerful pumps the defendant ship was put in a
position to be saved. By the jettison of cargo and
other necessary steps the defendant ship was lightened
and taken off the shoal, and was enabled to arrive at
the port of Halifax, the Bridgewater in company standing
by.

Looking at the whole circumstances and considering
the respective values I think it is a case for a sub-
stantial award, and, in my opinion, the plaintiff is
entitled to have the salvage services -in this case
assessed at the sum of $8,000. I have gone over
the cases cited with some care, and I think by
analogous English' cases this sum is a reasonable one
under all the circumstances. I fix and assess the
amount herein at $8,000 and costs.

Judgment accordingly.
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TORONTO ADMIRALTY DISTRICT..
BETWEEN :

ONTARIO GRAVEL FREIGHTING

COMPANY, LIMITED. ......... PLAINTIFF; 1914
‘ AND s ' M;c; 2.

THE SHIPS A. L. SMITH and CHINOOK

DEFENDANTS.
Shipping—Collision—Rules of the Road—Foreign Waters—Jurisdiction—Waizer,
1. Obedience to the rules of the road is riot exacted as strictly in the case of a

tug and tow as where a single vessel is concerned.

2. Where proceedings have been taken in a Canadian court in respect of a

collision in foreign waters between two foreign ships, and a bond has been

" given and the res released, the question of juri;sdiction cannot be raised by
the defendant. '

Semble:—A person or ship damaged in collision will not be restrained -
from proceeding in the domestic forum because the fpreign_ vessel proceeded
against has instituted an action in.s foreign court to which the person or ship
damaged is not a party.

ACTION in rem for damages for collision.

The case was tried at Windsor before the Honourable
Mr. Justice Hodgins, Deputy Judge of the Toronto
" Admiralty District, on the 22nd day of December,
. 1913." |
The facts of the case appear fully i‘n the reasons for

judgment.

J. H. Rodd, for plaintiff.
_A. St. George Ellis for defendant

Hopains, D.Lo.J., now (March 2, 1914) dehvered
judgment. :
The plaintifi’s loaded scow Hustler, while being
towed down stream by the tug Moiles, was struck and’
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sunk by the tug Smith, heading up stream, towing the
scow Chinook light. The collision occurred in the St.
Clair River just below Russell Island, at a point a little
beyond Gd. Pointe Dock in American waters at about
one a.m. on a bright moonlight night—the 28th day
of November, 1913.

Both tugs were hugging the American shore, and the
Moiles had the right of way descending the stream.
Ray, the mate of the Smith, says that he saw the Moiles
hugging the American shore and admits that the rule
of the road is that the vessel coming down should keep
or direct its course to starboard in the St. Clair River;

‘that if he had wanted her to take another course he

should have given some other signal and that he did
not do so; that the Motles was in her usual course, and
at the time of the collision she was as near to the
American shore as she could safely go. This last
admission accords with the statement of Hunter, the
mate of the Moziles.

Ray accounts for the collision by stating that when
he sighted the Moiles he saw her starboard-light and
thought she was on the range course for large vessels,
that his ship was inside that course and so he intended
to pass starboard to starboard instead of, as usual,
port to port. He says the Moiles changed her course
during a time when, owing to smoke, he had lost sight
of her and that when it cleared he saw her red light on
a course at an angle of forty-five degrees, to that of the
Smath, and right across her course. He says that the
smoke was caused by his own fireman putting in fire,
and that a following wind blowing at thirty-five miles
(or twenty-five to thirty miles, according to Hunter)
had carried the smoke forward, right down on his bow
and obstructed his view. The weather reports put the
velocity of the wind at sixteen to eighteen or twenty
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miles. As to signals, he says he did not give any and
- did not hear the first signal given by the Motles notify-
ing him that she was directing her course to star-
board. This signal was given, according to Hunter,
mate of the Moiles and others, about half a mile away,
and Ray admits seeing her on that course when sighted.
Ray says the danger signal was given only five
" seconds before the collision, but admits this is a guess
and it may have been fifteen seconds, in which time
both vessels would go two hundred and eighty feet.
Hunter deposes that it was given five hundred or six

hundred feeti away, and three or four minutes before

the collision, when he noticed the Smith sheer, and
that after the earlier single blast he had given way a
little towards the American shore, but not much, as
he had not much room. The sheer of the Smith was
denied. : |

It is clear that the Smith was heading so as to pass
inside the Moiles. Ray says he gave no passing signal,
because the Moiles was so far to starboard; but I can-
not accept this statement, as he admits that he knew
the Moiles which he often met, was close to the Amer-
ican shore, and would have to edge in further towards
the American shore, after passing Light Ten, because
there is a bay just below that light and that she had
always done so, and he had no reason to expect she
would not do it that night. He says he gave no dan-
ger signal, although the rules require three blasts

when the view is obstructed (1). Allen, master of the
Smith, on cross-examination admits that an upgoing

- 'vessel should keep out of the way, and that that should
have been done.in this case, and if blinded by smoke
‘he would have given a signal. »

The Moiles when she realized that a collision was

n C#nadian Rules; Art. 15 (a); American Rules No. XIII.
64654—8
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imminent, turned in towards shore and cleared the
Smith. The Chinook came up on the starboard of the
Smith, which struck the Hustler on the port bow. The
Smith put her helm to port and went to starboard, and
was also hit by the Chinook before. she struck the
Hustler.

The collision ought to have been avoided if the
Moiles had had longer warning of the sheer of the
Smith, so Heddrick, Captain of the Moiles, deposes,
provided the Smith had been in control; but both he
and his mate think that the Smith’s steering was
affected by the Chinook, which had machinery for using
crane and anchor in its forward end, and that being
light, this affected her own steering, which Hunter
says was not good.

The mate of the Moiles admits that she d1d not
slow down or stop until his crossing signal was under-
stood and answered; and-this is relied on as a breach
of the regulations contributing to the collision.

There are two answers to this. There was nothing
to indicate that the Smith was not observing and would
not observe the rule of the road, and the Moiles was
justified in keeping on. The Lebanon v. The Ceto, (1)
China Navigation Co. v. Astatic Petroleum Co.(2) The
other answer made is that the danger from the loaded
scow going down stream made this impossible, and that
if the Moiles had stopped the Smith would have struck

‘her, or the Hustler fouled her screw with the tow-line, as

the down current was one and a half miles and the
speed of the Moiles four and a half miles. To stop
would mean collision or disabling or beaching the tug,
as there was no visible channel bank and the Moiles
was in as far as was safe at night. I accept this
explanation as reasonable; the rules not being applied

(1) 14 A.C. at p. 686, 2 u Asi:. M.C. 310.
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as strictly In the case of a tug and tow as where a
single vessel is concerned. (1).
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Wallis, (2). There was plenty of water to allow A L. Swma

the Smith to have gone to the eastward and

CHINOOK.

avoided all trouble. Under the Canadian Rules Art. Reasons

18, it is provided that when two steam vessels are.
meeting end on, or nearly end on, so as to involve risk

Judgment

of collision, each shall alter her course to starboard, -

so that each may pass on the porf side of the other.’

Rule V of ‘tlxle American rules is substantially the
same. Hunter says when he sighted the Smith he saw
all her lights and hence his course. was properly altered

to starboard,- although only slightly, owing to the

danger he apprehended in getting too close in. He
gave the signal required by Art. 28 (a) (American
Rules 1); and the fact that it was not heard does not
put the vessel giving it in the wrong. If not heard, it
was the duty of the Moiles or Smith to have sounded
five short blasts (Art. 28, American Rules 2). Ray, on

the other hand, says he saw the green lights of the

Moiles and, under Art. 19, (American Rule X,) it was
his duty to have kept.out of her way, and the Moiles
was right in keeping her course (Arts. 21, 25 a and b.
American Rules V or X). The Moiles gave the five
short blasts when no answer was given to the ﬁrst sig-
nal, and so conformed to the rules. '

On the evidence I find that the fault lay with the

Smith and that she alone was to blame for the collision.

The defendants argue that as the Smith had taken
proceedings in the District Court of the United States
“for the Hastern District of Michigan in Admiralty to

limit her liability, that this court has no jurisdiction.

(1) The Lord Bangor, 8 Asp. M.C. 217. Canadion Pacific Ry. Co. v. Ber
muda, 13 Ex. C.R. 389. (2) LR.4A. & E. 175,
64654 —81 : : ' ’

1
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to proceed with this action. It is also put in the state-

ment, of defence on the ground that the defendant
ships are both American ships and that the collision
occurred in American waters, hence the proper forum
is the United States Court. _

It appears by the exemplification put in that those
proceedings were begun in the United States Court on
the 4th December, 1912, and that up 4o the 10th
October, 1913, no judgment had been rendered. The
proceedings were advertised in the Detroit news-
papers, but no notice was given to the plaintiffs and their
president denies any notice, and says he saw only a
‘““squib”’ in the papers. This is not to be wondered at,
as the order directing publication, authorizes service
on the owners of the barge Hunter through the post
office at Detroit, Michigan. The proceedings appear .
to be directed to limiting liability, and admit of proof
being made by all claimants against the ship.

The Smith and Chinook were arrested on the 12th
May, 1913, at the dock at Walkerville, in the Pro-
vince of Ontario, this action having been begun on
the 14th April, 1913, and a bond was given under
which they were released on July 11th 1913. The
question of jurisdiction, therefore, dealt with in Si.

- Clair v. Whitney (1) does not arise here. I do not

think the objection is open to the defendants. They
have chosen to give a bond and to obtain an order
releasing the res upon submitting to the jurisdiction of
the Court, and securing to the plaintiffs payment of
whatever amount is adjudged against them in this
action.

The bond given .is as follows:—

““ Know all men by these presents that the United
‘““ States Fidelity & Guaranty Company hereby sub-

(1) 10 Ex. C.R. 1; 38 S.C.R. 303.
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“ mits itself to the jurisdiction of the said Court and
“‘ consents that if E. Jacques & Sons, owners of the
““vessels; A. L. Smith and Chinook, seized by the
“ Sheriff of the County of Essex in this action, and for
‘““ whom bail is to be given, shall not pay what may be
“ adjudged against them or said vessels or either of
“ said vessels in the above named action with costs,
‘ execution may issue against us, the said United
‘“ States Fidelity & Guaranty Company, its goods and
¢ chattels, for a sum not exceeding twelve thousand
“ Dollars ($12,000.00).”

The ships are therefore free, and the plaintiffs can-
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not follow them into the American court and claim

against them. They are limited to their bond, with

which they "are well content.

I have found no case, and none was cited to me,
' where the person or ship damaged was restrained from
proceeding in the domestic forum because the foreign
vessel had instituted proceedings in a foreign court to
which the person or ship damaged was not a party.

The rule invoked rests upon convenience and fair
dealing, and the plaintiff must be in some way respon-
sible for or a party to the foreign proceedmgs before it
is applied. No claim is made to limit liability under
the Merchants Shipping Act.

I give judgment for the plaintiffs, with costs, and
with a reference to the Deputy-Registrar of this Court
at Windsor to assess the damages.

Judgment accordingly.

. (1) The Mannheirm (1897) P. 13: the Réinbeck, (1889) 6 Asp M.C. 366; 60
1..T. 209; the Christiansbarg (1885) 10P D. 141,
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1014 TORON'TO ADMIRALTY DISTRICT.

Arril 2.
C. H. STARKE DREDGE & DOCK
COMPANY.......... ... PLAINTIFFS;
AGAINST

THE SHIP WILLIAM S. MACK

Shipping——Collision—Rules of the Road-—Failure to observe— Negligence.

In case of a collision between vessels, when damage has accrued, the responsi-
bility lies upon the ship guilty of negligent navigation in failing to
observe the rules which should have governed her course and speed.

THIS was an action for damages for collision, and
was tried at Windsor, on March 23rd and 24th, 1914,

before the Honourable Mr. Justice Hodgins, Deputy
Local Judge of the Toronto Admiralty District, when
judgment was reserved, counsel to put in written argu-
ment.

The facts of the case are fully set out in the reasons
for judgment,

F.A. Hough, for plaintiff.

J. H. Rood, for defendant.

Hopcins, D. Lo. J., now (April 2nd, 1914) delivered
judgment.

The west half of the Ballard Reef Channel, which
stretches north-westerly from the north end of the
Limekiln Channel, in the River Detroit, was closed to
navigation from 23rd of August, 1913, until some time
after the accident in question here.

This left the east half, three hundred feet in width
and twenty feet deep, open; and the black gas buoy
No. 71 was shifted to the eastward at the southern end
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of the channel so as to prevent vessels using the west 1914
half, which the plaintiff company was at work deepen-Cngnfgﬂfg
ing. This end was also marked by a light ship, and Docx Co.
there is a distinet bend in leaving the Limekiln Channel T%‘gmsﬁl’
. for the other, which latter channel is only used for up- 8- Macx.
bound craft. ' eapons or
There was in use, belonging to the plaintiffs, a tug,
drill, dredge and scow, and on the 11th of September,
1913, the drill was at work and stationary, the dredge
lying to the south of it, and the tug Milwaukee was tied
up at Texas Dock beyond and across the east half of
the channel, on which dock is Duff and Gatfield’s
reporting station mentioned in the evidence. | |
The work was in ¢harge of engineers employed by the
United States Government; and one of them, Wright,
states that there were three spar buoys marking the
dividing line between the east and west halves of the
‘channel, extending over one mile north of the lightship,
the most southerly being 1200 feet north of the 11ght-
ship, showmg a white light at night. .
A steamer, the Byers upbound, grounded on the
débris caused by the operations just on the dividing line
between thé east and the west halves, 500 feet north
- of this spar buoy, or 1700 feet north of the light- shlp.'
- This occurred on the night of the 11th of September,
1913. The Byers, owing to the force of the current,
began to swing, pivoting upon the débris, the point of
contact being just abaft her smoke-stack. This
allowed the forward two-thirds of her length to swing
to the westward. The drill found herself in danger and
got up her anchors, or spuds, cut her kedge, and
signalled the tug Milwaukee to come to her assistance.’
Both ‘the swing of the Byérs and the current drove the
drill down stream, and the two vessels were practically
in contact until the Byers stuck in the position shown
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on exhibit 2. The tug had come across, took the drill
in tow and headed up stream to pull her around the
stern of the Byers, which was sixty feet over into the
east half of the channel. The defendant ship, the
Mack, just then hove in sight, coming up out of the
Limekiln Channel, 1700 feet to the south.

The action arises out of a collision between the

Mack and the drill which occurred shortly after, and
the contest centres round the exact courses held by the
tug and drill and the Mack, and their actions during the
intervening time.
. The night was clear and there was moonlight.
Captain McCauley of the tug, O’Neill foreman of the
drill, and Captain Ferguson of the Mack all seem to
have sighted each other about the same time, i.c.,
when the Mack was south of the lightship at the south
end of the Ballard Reef Channel. In this agrees the
United States Government Inspector, Colton. The
tug went south before turning to get hold of the drill
and this probably accounts for Captain Ferguson.
saying he saw both green and red lights as he looked
north. In consequence the question as to whether
the spar buoy was lighted on that night is unimportant,
though the Captain of the Byers gives it as a reason.
why he was so close to the west side of the east half of
the channel. ,

The natural thing for the tug to do is what its
captain says he did, i.e., to go upstream, past the stern.
of the Byers so as to get the drill back to where she
was. The captain of the Mack admits that when on.
the last reach of the Limekiln Channel -he thought.
there was trouble and checked to slow, i.e., three:
miles an hour. He then heard four whistles, which he-
says he did not understand. This was either the signal
blown by the drill and dredge or from the tug before she-
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started with the drill in tow. He, however, blew a 1914
danger signal when he had got 500 or 600 feet above the G; H. Stanix
turn because; a8 he says, he saw the tug starting out Docxk Co.
into the channel. He kniew the west half was closed, Tﬁ&?ﬂf
and, therefore, that he had to navigate in a 300 foot 8- Macxk.
channel. He also admits that thé Mack handles well, Reasons for
and he and his mate say they could hold her against
the current for an indefinite time, which, as explained

in the evidence, means that the Mack could have been

held at the point he had then reached, practically
motionless, by keeping the engines going against the

current. He then heard four blasts from the tug, says

he-did not understand them, but he stopped and went

full speed astern. As thé accident happened 1700 feet

above the entrance to the Ballard Reef Channel it is

hard to reconcile his testimony with the facts. The

Mack, he says, would stop in that cirrent when going

full speed astern in her length, 380 feet, so that, adding

that to the 500 or 600 feet would still leave the Mack -

about 700 feet south of the point of collisior.. Evidently

from the fact that after her fifst four whistlés, the

Mack, gave a passing signal, he must have proceeded

before stopping, much farther hnoith; and indeed
Captain Ferguson admits that he was 50 feet out from

the Texas Dock and 200 feet south of it when he struck

the drill, and on cross-examination says he stopped his

engines a second time when he thought he would strike

the dock. He claims that he had the right of way as

he had the tug on his port bow and that his passing

signal was not answered. The captain and mate of -

the tug say it was. At oile time Captain Ferguson

. states that he was 200 feet south of the dock and
practically standmg still when the tug was drifting

down on him at rlght angles and crossing the channel
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I am satisfied that the tug when engaged in this
difficult manoeuvre, with a heavy drill in tow, would
not, in the face of an upbound vessel, attempt to cross
the river exposed to the current and, therefore, neces-
sarily drift down upon the Mack. I accept the
account given by those on board of her that having
pulled the drill round they endeavored to hold her and
the tug steady till the Mack passed. They succeeded
in doing so, except that the drill swung to and fro in the
current. If the drill was not swinging she would have
been hit in the stern. The tug, after the passing
signal, blew a danger signal as the Mack was not far
enough to the east, to which the Mack responded, and
the tug then blew again. All of the plaintiff’s witnesses
say that the Mack showed no appearance of stopping
or checking, during the time they saw her coming up.
The account given by those on the Mack as to their
position and that of the tug and drill at the time of the
collision seems to be somewhat incredible. The
captain says the Mack was 50 feet out from the dock
and that the tug had not crossed his bow at all. His
mate puts the Mack 20 feet or less away from the dock.
Kelly, in charge of the signal station on the dock, gives
the east side of the channel as 50 to 75 feet out from
the dock which would leave the Mack out of and to the
east of the channel.

The Mack struck the drill 19 feet aft of her forward
end. The tow line between the tug and the drill was
about 50 feet long, so that the tug must have been
close to the Canadian shore or the deck if she were
towing straight across. If the Mack was fifty feet out
from the dock the drill must have been at least as close
and I cannot see how she could have got in that position
in view of the fact that she was being towed, unless the
tug had gone across the bow of the Mack and turned
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north close to the dock, but Captain Ferguson is clear 1914
that the tug did not cross his bow. G- STARKE
It is possible that the endeavors of the tug to pull Docx Co.
the drill around may have thrown both further 'I",?I‘;Lf’ﬁl’
east in the .channel than is admitted. But this only 8- Mack.
accentuates the necessity for extreme caution on the Reagons for
part of the Mack. = The evidence of the engineer of the
Mack is that he checked speed at 6.45 p.m. and at
7.01 p.m. went full speed aStern,for about one and a
half minutes, and then full speed ahead at 7.05 p.m.
This gives seven minutes under check, in which the
Mack would have travelled, at three miles an hour,
which is the speed her captain gives, about 1700 feet.
. This indicates that the Mack was not checked in
" reasonable time before the collision. Assuming in her
favour that she had checked while still in the Limekiln
Channel, and had gone full speed astern when 500 or
600 feet north of the lightship, and that the Mack was N
200 feet south of.the dock when the collision took place,
and then went full speed ahead for half a minute to
give her a kick to the west and then reverse again, it is
difficult to see how she could have traversed the in-
tervenmg distance if the engineer’ s time is correct.
~ Upon the whole, and after carefully considering the
evidence, much of which I have not cited, and the
written arguments put in after the trial, I come to the
conclusion that the Mack was wholly to blaine, was
negligent in navigation and failed to observe the rules
which should have governed her course and speed under
the circumstances.
Judgment will go condemning the Mack in the
damages fixed by the Deputy Registrar at Windsor, to
whom the. assessment ‘of dama,ges is referred Wlth
costs.

- Judgment accordiﬂglﬁ'l
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TORONTO ADMIRALTY DISTRICT.

- THE PENINSULAR TUG & TOW-
ING COMPANY, LIMITED...... PLAINTIFFS.

AGAINST

THE SCHOONER STEPHIE.

Shipping—Salvage— Relative Liabilily of Skip and Cargo—Specific Agreement

Where no specific agreement is made for a sum certain, the rule in a salvage
action is that the interests in the ship and cargo are only severally liable,
each for its proportionate share of the salvage remuneration. The Mary
Pleasants (1857) SBwab. 224; The Pyrennee (1863) Br, & L. 189; The Raisby
(1885) 10 P.D. 114, referred to.

ACTION in rem for salvage services.
The case was tried at Sarnia before the Honourable

Mr. Justice Hodgins, Deputy Local Judge of the Toronto
Admiralty District, on the 4th day of May, A.D., 1914.
The facts appear in the reasons for judgment.

R. V. LeSueur, for the plaintiffs.
F.F. Pardee, K.C., for the ship.

Hovpeins, D. Lo.J., now (May 12, 1914) delivered
judgment.

It is admitted that the services were actually rendered,
and that the amount charged therefor, $1,080.63, is
reasonable. The sole question is whether the ship is
liable for the whole amount or only for her proportion,
having regard to the fact that the salvage preserved
the cargo and enabled the ship to earn the freight.

This depends upon whether there was an agreement
for a specific sum or whether the ship merely accepted
the services of the salving vessel.
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No evidence was given that any sum had been
agreed upon. The bargain, whatever it was, was
made not by the master or owner, but by Lomer,
acting for the insurers of the cargo, and no details of it
were vouchsafed at the trial. The ship therefore
cannot be made liable as upon any express contract by
its owner or master. The Cumbrian (1);the Prinz
Heinrich. (2) '

The rule where no specific agreement is made for a

sum certain is that the interests in the ship and cargo

are only severally liable, each for its propertionate
share of the salvage remuneration. See the Mary
Pleasants (3) (1857) The Pyrennee (4) The Raisby
(5). | ; |

The values given for the ship and cargo at the trial
were $2000 and $12,000 respectively and the freight
earned and paid is agreed by the parties to be $661.93.
Upon that basis the plaintiffs will be entitled to
judgment for proportion of their claim based on a
valuation of the vessel and freight at $2,661.93, as
against the value of the cargo at $12,000; in other
words, to judgment for $240.00. ‘

As the importance of the exact values of vessel and
cargo were probably not, in this view, present to the
minds ‘of counsel, either party may apply to me on
affidavit to vary them before the 18th of May.

The plaintiffs should have their costs of action and
will be entitled to a like propertionate part of them

from the cargo on the adjustment under the general

average bond.

Judgment accbrd?fngly.

(1) (1887) 8 Asp. M.L.C. 151. © (3) (1857) Swab. 224,
(2) (1888) 13 P.D. 31. : (4) (1863) Br. & L..180.
. (5) (1885) 10 P.D. 114, - ‘
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TORONTO ADMIRALTY DISTRICT.

THOMAS LANNON,............... PLAINTIFF.
AGAINST

THE SHIP LLOYD S. PORTER.

Skipping—Negligence—Loss of Goods in transit—The Water Carriage of Goods -
Act, 1910~ Application—Right of Action.

The Water Carriage of Goods Act, 1810 (Dom.) does not apply in Admiralty
cases, except when the vessel sailsfrom a Canadianport.

Quare: Hasa party who has not at the time of the happening of the event upon
which action is based, paid for the goods lost or taken delivery of them,
the right to maintain an action in respect of their loss ?

THIS was an action brought to recover the value of
a cargo of coal laden in a barge attached to the de-

fendant ship, and which cargo it is alleged was lost
through the negligent navigation of the defendant ship.
The case was tried at Toronto before the Honourable
Mr. Justice Hodgins, Deputy Local Judge of the
Toronto Admiralty District, on the 16th and 19th
days of February, A.D. 1914,
The facts are fully set out in the reasons for judgment

W. M. German, K.C., for plai.ntiff.
McGregor Young, K.C., for defendant.

Hopeins, D. Lo. J.,now (March 24th, 1914) delivered
judgment.

The Porter, a steam barge of 488 gross tons and 379
registered tons, left Erie, Pa., for Port Colborne with
the dumb barge Marengo, laden with plaintiff’s coal, in
tow on the 11th day of October, 1912.
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The Marengo went ashore that evening just off
Morgan’s Point, about six miles west of Port .Colborne,
and it and the cargo were lost. The present action is
by the owners of the cargo to recover its value ;
$2427.85, and the charge is negligent navigation of the
Porter causing the stranding of the tow.

The log of the Porter reads as follows: -
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« Left Erie at 12.20 p.m. with Marengo in tow wmd

‘““ south light and thick at 10 p.m. eased Porter down

“ and at 10.30 Porier struck bottom very easy and
‘‘ Marengo brought up backed Porter off got. alongsnde
‘““ Marengo whistled and brought tug out’ of . Port
““ Colborne Porter and tug tried to pull her, off but
““ could not dropped Porter out into deep  water and
““ stopped there until 3 a.m. wind freshed up from the

‘“ south and Porter had to go into Port Colborne -left

¢ Port Colborne 4 a.m. Wmd south—west blowing a

““ gale.”’

attempt at punctuation or'divisign into sentences.
" The vessels crossed Lake Erie. At 8 p.m. the speed

of the Porier was checked and at 10 p.m. was slowed

“‘right down” so that she was then going at about two
miles per hour. Savage, the sailing master, says it got
very thick at 9 p.m. having gradually got denser from
about -3 p.m., the Wind-drawing from. the north east.
Dove and Misener, who say it was cle@r in the afternoon,
are corroborated by McGrath and my conclusion -is
- that Savage is mistaken as to the fog or mist having

The above is just as it is written. There is no

set in as early as 3 o’clock. He is, however, corroborated -

as to fog at 9 p.m. by Dove, in ¢harge of the tow, and by
McGrath the tug captain, who was then lying in Port
Colborne. At 10.30 the Porter touched the bottom

and the Marengo astern went on ground thought to be

~ arocky. shoal.
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The place where they struck was on the south-west
of Morgan’s Point, about three miles westerly in a
straight line from and at right angles to the course
shown on the chart and about six miles from Port
Colborne. g

Palmattier, who held a captain’s certificate, for some
reason, was not in command of the Porter but Savage
who held only a mate’s certificate, was in charge. The
former is said to have been engaged in taking soundings
after the Porter was slowed down at 10 p.m. and
thereafter till she touched. Savage had the usual
chart, a copy of which is filed as an exhibit.

The situation, then, at 9 p.m. appears to be that
it was foggy or thick; that the Porter was checked and
that no doubt Savage knew or ought to have known
from his log, if he used one, or from the speed at which
he had been going and the time, his general situation.
The distance from Erie is only sixty-three miles. |

From 9 p.m. until a little after 10 p.m. he heard the
Port Colborne fog horn continuously and at 10 p.m.
he slowed the Porter right down, going on then slowly
and sounding and getting 4 to 6 fathoms. At 10.30
p.m. she and the tow grounded. Dove, who was In
charge of the Marengo, and whose marine protest was
filed as an exhibit, gave evidence, and says that he
heard the Porter blow to check at 10 p.m., and pro-
ceeded under check, grounding at about 11 p.m.
He says he heard the Port Colborne fog-horn for more
than an hour before they grounded, the last half hour
very distinctly and that the sound from the fog-horn
appeared to be on his starboard bow. In this, while
agreeing in the main with the evidence of Savage, there
is an important difference. The latter says that from
a little after 10 p.m. (later he put it more definitely at
15 minutes before they struck) till just after they
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grounded he could not hear the fog horn. MecGrath,: 194

e et

captain of the Port Colborne tug, says that at intervals LA‘:,'.‘ON:

the fog-horn would not blow but generally did so every Tuz Sme

five or ten minutes. Stinson, master of the M cKmstry . PoRrER.

says the Port Colborne fog-horn is not to be relied on Regoon for,
absolutely y T
. For a1 hour, until 10 p.m., Savage had the aid of the
fog-horn in determining his position. He then went
dead slow and must have done so either because,
knowing his general position, he thought he could with
caution make Port Colborne safely, or because, not
knowing it, he was afraid to go faster. The Porter
grounded at 10.30 p.m. and must at the specified
rate have travelled a mile in the half hour. The
depth of five fathoms is found one-eighth of a mile out
from Morgan’s Point according to Mann, so that for
the greater part of the half-hour the Porter was in safe
water. When the grounding took place there was less
than two fathoms at the bow of the Porter—she drew
twelve feet—and just over two fathoms at the bow of-
the Marengo. In the result it turned out that the.
course being followed before and after 10 p.m. led the
vessels to a point five or six miles to the west of their
intended destination. - The question to be decided is
not so much how the navigation had brought: the
Porter so far west but rather whether, under the cir-
cumstances in which Savage thought he was, he was
guilty of negligence in moving at all after he lost
touch with the fog-horn. ‘ S
_As to how he came to be where he was at 10 p.m. there
is no definite evidence. Experts differ and in this case
there is singular difference on the pomt of the true
course to be steered. .
-The compass course from Erie to Port Colborne{
shown on the cha_,rt is N_E -N. The course steered

64654—9
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by Savage, which he said had always led him to safety,
was N.E. 14 N. Johnson, one of the plaintifi’s wit-
nesses, gave this as the proper course allowing for
variation. That of Cavanagh is N.E. §, E., he making
allowance for his own compass, and of Johnson N.E.
i/ E. *

Savage thinks there was something wrong with the
compass, and two captains speak of a strong local
attraction which may have resulted in a variation
sufficient to account for the deflection, if the steering
on the stated course was carefully maintained.
~ But the fact is that, whatever course was actually
followed, the fog-horn had been heard for an hour, 9
to 10 p.m. or 10.15 and according to Dove, on the
starboard bow. It then ceased, so Savage said, for
half an hour although he says he heard it fifteen
minutes before they grounded. Here seems to me to
be the crucial point. It is known now that Savage was.
several miles to the west of where he ought to have
been. There was safe water to within § of a mile, i.e.,
220 yards, from shore, and he had slowed down to dead.
after hearing the fog-horn continuously for an hour.
I think it must be taken that during nearly thirty
minutes before the vessels grounded no fog signal had
been heard. That is the time given by Savage,
although he puts the last blast as fifteen minutes before:
the Porter touched. If he got off his course by accident,

"and there is nothing in the evidence warranting me in.

finding differently, then he must be judged by the
situation as he viewed it and not as it really was. His.
position, as he understood it at 10 p.m., was off Port.
Colborne with soundings of from four to six fathoms.
and with whatever the fog-horn had told him as to
his position by its blasts continuously from 9 p.m.
Should he have stopped dead till he picked it up
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again? His not doing so is clearly responsible for the
accident. A doubt is suggested by the proved irregu-
larity of - the blasts and by his statement that it
sounded fifteen minutes before he struck. But if for
one hour, shortly before he touched the ground, it had
been heard, it seems to me that his calculation of his
position was faulty. When the Porfer grounded she
was six miles from Port Colborne, going at say, four
miles an hour, from 9 to 10 p.m. She was, while
making that distance, in truth keeping at least as far
away as when she began on a course almost parallel
to the true chart course. If Savage assumed that he
was on his proper course, I cannot help thinking that

he should have in that hour realized that the sound

was not coming any closer, as it would have been had
he been heading straight for the harbour. Besides
this, if he thought he was close in, and then lost touch
with the fog-horn, that should have indicated to him

‘the necessity for extreme caution in view of his assumed-

position close to the port. Mann, one of the
defendant’s witnesses, says that the compass ocourse
does not bring a vessel right into Port Colborne
harbour, and that the course must be changed to get in.

There is another consideration. Having lost the

fog-horn after hearing it for an hour, it might well have

suggested, as the fact was, that he might be out of
his course, and that the absence of the sound was due to
the fact that he was not actually where he thought he
was, The expert evidence, so far as it is useful, alds
in this conclusion. -
Anderson and Stinson, defendant’s witnesses, sa.y he
should have known by fog-horn his position; while
Johnson and Cavanagh for the plaintiff think he
should have stopped, under the prevailing “condi-
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would have been justified in proceeding if he got his
bearing from the fog-horn.

I do not give any weight to the evidence of Pal-
mattier and Corby. If true, it betrays a singular
disregard of their duty to their employers and to
Savage. Nor am I able to 'understand why they
maintained a resolute silence with Savage on the
matter during all the rest of the season, while sailing
together. Besides, if credited, their evidence throws
the Porter one mile and a half further off her course,
to the westward, at the speed shown during the time
they mention.

I am unable to find that the Porter after the stranding
was guilty of any negligence or want of seamanship in
leaving the tow when she did, or that she could have
given the latter any effective assistance. I am satisfied
that to remain in face of the rising wind and sea,
attached to a stranded barge by a line and endeavor-
ing to get a strain upon it, was a task impossible to
perform usefully, and was likely to end in disaster to
the Porler. |

Counsel for the defendant raised several objections
to the plaintiff’s recovery. The right of the plaintiff,
who had not at the time of the accident paid for the
goods nor taken delivery of them, to maintain the
action is disputed and Graham v. Laird (1) was cited.
It appears that the plaintiff took delivery of part (he
sold the salvage) although the bulk was lost in transit,
and that he has since paid for the whole. It may
be that is such a case he has a right of action as
owner. (2)

(1) 20 O.L.R. 11. Towing Co. (1884) 9 8.C.R. at p. 547.

(2} Irving v. Hagerman {1863) 22 U. The Winkfield (1902) Prob. 42, Parratt
C.Q.B.545. The W. H. No. 1 and 'v. The Ship Noire Dame D' Arvor 13
The Knight Errant (1910) Prob. 199, Ex. C.R.456. Butasit may be doubt-
(1911) A.C. 30. The Millwall (1905) ful, see The Charlotte (1908) Prob. 206.
Prob. 155, Sewell v. British Columbia.
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I give leave to the plaintiff to add the Vendors of the
coal as party plaintiffs,

The Waler-Carriage of Goods Act (1910) cap. 61
(Dom.) does not apply except in cases where the vessel
leaves from a Canadian port. Assuming that there is

a statute of the United States.in corresponding terms,

as was stated at the bar, it would be equally inapplic-
able, and if otherwise relevant there is nothing before
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me to indicate that the parties had agreed that they -

were to be governed by it or had made it part of their
contract, as in The Rodney (1), Rowson v. The Atlaniic
Transport Co. (2). The statute would, I think, be
construed, in the circumstances here existing, as was
the enactment relied on in Morewood v. Pollok (3).
The judgment will declare the plaintiff entitled to a
_maritime lien upon the authority of the following cases,
and the decisions referred to therein. The Tasmania
(4); The Mersey Docks and Harbour Boardv. Turner (5);

.The Ulopia (6); The Ripon City (7), The Devonshzre |

and The St. Winifred (8).

On the vendors of the coal being added there will be
judgment for the plaintiffs, for $2,427.85 with costs of
action. If the vendors decline to be added the question
of the right of the present plalntlff to succeed ma,y be
reargued. :

Judgment accordingly.

l

(1) (1900) Prob. 112, 1 (5) (1893) A.C. 468.
(2) (1903) 2 K.B. 666. 6) (1893) A.C. 492.
(3) (1853) 22 L.J.Q.B. 250. (7) (1897) Prob. 226.

4) (1888) 13 P.D. 110. (8) (1912) Prob. 68.
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BRITISH COLUMBIA ADMIRALTY DISTRICT.

LETSON...........oiii . PLAINTIFF;
AGAINST

THE SHIP TULADI.

Shipping— Action for necessaries— Admiralty Practice—Affidavit to lead Warrant
" —Rule 89— Discretion of Registrar—Review.

Where the Registrar has exercised his discretion under Rule 39 to dispense with
some of the prescribed particulars in an affidavit to lead warrant for the
arrest of the ship in an action in rem for necessaries, the Court will not
review such discretion.

MOTION in an action i rem for necessaries to dis-
charge warrant for arrest of ship. -

The ground upon which the application was made
was that the affidavit to lead warrant did not con-
tain all the particulars required- by Rules 35, 36
and 37 of the Admiralty Practice, and that, therefore,
the Deputy District Registrar at Vancouver had no
authority to issue the warrant.

W.J. Taylor, K.C., for the motion.
A. D. Macfarlane, contra.

MarTiN, L. J., now (June 19th, 1912) delivered
judgment. ' '

These rules bear a close similarity to the correspond-
ing English rules, Order V., Rules 16 and 17, but there
is this important distinction, viz.: that while in England
the power to dispense with “all the required parti-
culars’’ is reserved for ‘“the Court or a judge”, in this
Court the Registrar has the like power, rule 39 providing
that:
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““ 39. The Registrar, if he thinks fit, may issue a

““ warrant, although the affidavit does not contain all

‘“ the prescribed particulars, and in an action for

“ bottomry, althotigh the bond has not been produced,

“ or he may refuse to issue a warrant without the order
““ of the judge.”’

" The affidavit here does not state the national char-
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acter of the ship, or that the aid of the Court is required. .

The first omission is of importance, the latter is almost
.a matter of inference; in other respects I think the
affidavit is sufficient. Were it not for Rule 39, I should
have thought that as a whole there had not been a
substantial compliance with the rules, but I see no
escape from the fact that the Registrar has, for reasons
which must be assumed to be valid, and which are not
required to be disclosed on the record, ‘“thought fit” to
dispense with some of the prescribed particulars, and
in such circumstances I cannot perceive in what respect
I am entitled to review the exercise of that discretion
any more than I should be under the English rule. I
may say that I have searched carefully for any decisions
_which would throw light on the subject, as it is of much
practical importance, but have been unable to find one,
The motion must be dismissed, with costs, payable

" to the plaintiff in any event.

Order accordingly,
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BRITISH COLUM?BIA ADMIRALTY DISTRICT.

Y THE VICTORIA MACHINERY DEPOT
Sept- 24. COMPANY, LTD,,............ PLAINTIFF;

AGAINST

THE STEAMSHIPS CANADA anpo TRIUMPH.

Shipping— Admiralty Practice—Rules 85, 36, 37 and 39— A ffidavit to lead Warrant
—Supplementary Aflidavits—*' An owner domiciled in Canada’’—Mortgagees
—Necessaries—Statutory Lien— Promissory Notes—Dishonour—Right to
sue for original debt.

Where an affidavit to lead warrant does not disclose that the Court is seized
of jurisdiction, leave may be given to the plaintiff to file supplementary
affidavits shewing that there was jurisdiction to issue the warrants and
that the case is one in which the discretion of the Registrar under Rule 39
could be properly exercised. )

2. A company whose head office is in England, although registered and licensed
to carry on business in British Columbia, is not ““an owner domiciled
within Canada'’ within the meaning of Rule 37.

8. Where necessaries have been supplied in British Columbia to & ship which is
away from its home port and has no owner domiciled in the province, a
statutory lien for the same arises upon the arrest of the ship, and the lien
may be enforced either upon the trial or upon a subsequent motion.

4. Where promissory notes have been accepted for part of the claim for necess-
aries and have been dishonoured the ship may be sued for the original
debt. .

TWO motions were heard by the Honourable
Mr. Justice Martin, Local Judge of the British
Columbia Admiralty District, at Chambers in Viectoria
on September 3rd, 1913, in an action in rem for
necessaries, on behalf of the receiver and manager of the
British Columbia Fisheries, Limited, (owner of the
stearmships Canada and Triumph) and of the trustees
of a debenture mortgage covering said ships, to vacate
certaln warrants for arrest of the ships.
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The grounds upon which the motions were based 1413

St

: ; . . TEE VICTORIA
appear in the reasons for judgment. BB ViCToR:

Deror Co.

W. J. Taylor, K.C., in support of the motions. T,,,
HBE

E. V. Bodwell, K.C., and W. C. Moresly, conira. " Stmamsms

CANADA AHE
- TRIUMPH.

MARTIN, L. J., now (September 24th, 1913) dehvered l}ggsgo—nlg for
judgment. - . T

These are two separate motions on similar material,
heard together for convenience, on behalf of the receiver
and manager (appointed on 13th August, 1913, by the
High Court of Justice in England) of the British Col-
umbia Fisheries, Limited, (owners of the steamships-
Canada and Triumph) and of the trustees of a debenture
‘mortgage covering said ships, to vacate the warrants
issued against the said ships now under arrest of the
Marshal on the grounds that the affidavits to lead to
warrant do not comply with Rules 35 and 36, it not
being stated therein (a) what the ‘““nature of the claim”
is but only that:—

2. The plaintiff has at the request of the de-

“ fendants or their agents done work and rendered

‘ services to the Canada, a British vessel belonging

“ to the port of Grimsby, England to the amount of

“ $3,217.37. S -
and (b), if it can be assumeéd that the actlon is for
necessaries, the domicile of the owner within Canada is
not deposed to; and (c), if it can be asumed that the
action is for building, equipping or repairing, the fact
that the ship is under the arrest of the Court, is not
deposed to. My recent decision in Letson v. Tuladi (1)
on the power of the Registrar under Rule 39 to dispense
with certain ‘‘preseribed particulars” in the affidavit,
was relied upon by the plaintiff in answer to these
objections, but it was submitted by the defendants in

(1) (1912) Ante, p. 134.
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1913 reply that though the registrar may so dispense, yet my
Tﬁfcgigfé’;‘? decision does not go to the length of holding that such
Deror Co. dispensation would confer upon this Court a juris-
arniBe  diction which it did not in fact possess. This sub-
Caxana AND mjgsion is, I think, correct, and according to the facts
Heamoms for Uisclosed in the affidavits filed before the Registrar, and
Judgment. i support of this motion, this court would not have
jurisdiction to issue the warrant for arrest. But an
application was made by the plaintiff on the return of
the motion to file supplemental affidavits to prove such
facts as would show that in reality there was juris-
diction and that the case was one in which the dis-
cretion of the Registrar could be and was properly
exercised, and I allowed the affidavits to be read for
that purpose, and they did establish jurisdiction show-

ing that the claim, or at least a large portion of it, was
for necessaries (as defined by, e.g. Webster v. Seekamp
(1); The Two Ellens (2); and The Riga (3), approved in
Foon Tai v. Buchheister (4), and that ‘‘no owner or part
owner of the ship [was] domiciled within Canada at the
time of the institution of the action’, because the
owning company having its head office in London,
England, has its domicile there within the meaning of
the authorities which will be found conveniently
collected in Pearlman v. Great West Life Insurance Co.
(5), where the question was recently considered. I
have not overlooked the fact that this company
is licensed and registered to carry on business
within this province under sec. 152 of the Com-
panies Act, R.S.B.C., cap. 39, and that 1t has
‘““the same powers and privileges in this ‘‘ Province
as if incorporated under the provisions of ‘ this
Act”, but that language does not change or alter

_ (1) (1821) 4 B. & Ald., 352. (3) (1872) L. R. 3 Ad. & Ec., 518.
(2) (1871) L. R. 3 Ad. & E., 345; (4) (1908) A. C., 458 at p. 466.
L.R.¢P.C, 161. (6) (1912) 17 B. C. R., 417.
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“its constitution or domicile, and it is not one of the
“privileges” eénjoyed by British Columbia companies
that they should have two head offices, one of which
could, e.g., be used as a means to pursue its debtors, and
the other to evade its creditors. The distinction
between the ‘“head office of the company” (.. its
“home’’) and the ‘““head office of the company in the
Provinee” is preserved in the form of the license and
of certificate given in secs. 154 and 160, sub-secs. (b)
and (e). '

But it is further contended in support of the motion
that since at the time of the arrest the ships were in the
possession of the said receiver, under the said debenture
mortgage, duly registered in the Port of Grimsby,
England, the registered port of the defendant ships,
therefore as the lien for necessaries is not a maritime
one, and the possessory lien has been lost, there is no

“other lien that can be enforced in the clrcumstances,
and the arrest is of no avail,

While it is true that the plaintiff herein has
no maritime or possessory lien, yet since he has
supplied necessaries here to a ship, which I assume
for the purposes of the argument, (1) though not a
foreign one, is yet away from its home port and has no
‘owner domiciled in British Columbia (which under
sec. 2a of ‘the Colonial Courts of Admiralty Act, 1890,
‘must be substituted for “England and Wales” in the
Admiralty Court Act, 1861, sec. b) he has acquired a
statutory lien for such necessaries when the ship was
arrested under the warrant of this Court. The fact
that it may turn out that such lien may be postponed
to a prior charge or charges by way of lien or mortgage

. or to the claim of a bona fide purchaser of the ship for
‘value does not prevent its enforcement so far as may be

(1) See The Qcéan Queen, (1842) 1 W. Rob., 457,
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1913 lawful upon the facts to be hereafter established, either
Tae Vicrorn ypon the trial or upon a subsequent motion furnishing
Dsror Co. “‘the necessary materials for a judgment’”, as has been
gpnimE done in many cases, e.g., The Scio (1). See also the

Cawana aNd following authorities which justify my view: Abbott on
Reasoms tor SHPPING (2); McLachlan on Shipping (3); Williams
Judgment- & Bruce (4); The Troubadour (5); The Pacific (6); The
Aneroid (7); The Rio Tinto (8); Foon Tat v. Buchheister,
supra, and lastly and chiefly The Cella (9), applying the
decisionsin T'he Two Ellens, (10), The Pieve Superiore (11)
and the Heinrich Bjorn (12). Thus in The Cella:— .
‘“ They shew that though there may be no mari-
‘“ time lien, yet the moment that the arrest takes
‘““ place, the ship is held by the Court as a security
‘“ for whatever may be adjudged by it to be due to
‘“ the claimant.”” (p. 87).
And p. 88:—
“It appears to me that so long as 1842 Dr. Lush-
“ ington in The Volant explained the principle upon
“ which the Court proceeds, when he said that “an
‘“ arrest offers the greatest security for obtaining
““ substantial justice, in furnishing a security for
“ prompt and immediate payment.’”” The arrest
‘“ enables the Court to keep the property as security
‘ to answer the judgment, and unaffected by chance
‘“ events which may happen between the arrest and
‘ the judgment. That is Dr. Lushington’s decision,
““ gand I think is a right one.” : _ ]
. With respect to the objection taken that promisory
notes had been accepted for the amount of the claim the
answer is, first, that the affidavits show that the notes

(1) (1867) L. R. 1 Ad. & E., 353. (T) (1877) 2 P. D., 189.

(2) (1901) ed. pp. 49, 183, 1023. (8) (1884) 9 A. C., 356, 362-3.

(3) (1911) ed. pp. 115-20. (9) (1888) 13 P. D., 82.

(4) Admiralty Practice (1902) ed.p. (10) (1871) L. R.3 Ad. & Ec., 345, 4
198, P.C., 161.

(5) L. R. 1 Ad. & Ec., 302. (i1) (1874) L. R. 5 P. C., 482.

{6) (1864) Br. & L., 243, (12) (1886) 11 A, C., 270.
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are only for a part thereof, the sum of $2 224.98 not 1913
being covered thereby; and, second, since the notesTas Vicronu

MACHINER
have been dishonoured, the ship may be sued for the DECPO’P Co.
original debt.—The N.R. Gosfabrick (1). . . sTm'I;fsEn .

The result is that the motions will be dismissed, Wlth CANADA AND

RIUMPH
costs to the plaintiff in any event. —
. : Reasons for
Judgment.

Orders accordingly.

- () (1858) Swab., 344, °
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BRITISH COLUMBIA ADMIRALTY DISTRICT,

THE VICTORIA MACHINERY DEPOT
COMPANY LIMITED,..... Praintirr; (No. 2)

AGAINST

THE STEAMSHIPS CANADA axp TRIUMPH.

Shipping—The Admirally Courls Act, 1861 (U.K.) sec. 6—Construction—Re-
) pairs to fishing vessel—'*Necessaries” .

Alterations in the structure and equipment of a vessel in order to change her
from one style of fishing craft into another are ‘‘necessaries’” within the
meaning of section 5 of The Admirally Court Act, 1861, (24 Vict. (U.K.)
¢. 10). Williams v. The Flora (1897) 6 Ex. C. R., 137, and The Riga, (1872)
L. R. 3 Ad. & Ec. 516, followed.

THIS was an action tn rem against a ship for neces-
saries.
The facts are stated in the reasons for judgment.

October 28, 1913.

The case was heard before the Honourable Mr.
Justice Martin, Local Judge for the British Columbia
Admiralty District, at Victoria.

E. V. Bodwell, K.C., and E. B. Ross, for plaintiff.
A. McLean, K.C., and M. B. Jackson, for defendants.

MarTin, L. J., now (October 28th, 1913) delivered
judgment.

At the hearing judgment was given against The
Triumph for $906.25 for what could only, according to
the evidence, be regarded as necessaries, but the claim
for necessaries against The Canada was reserved for
future consideration so far as it relates to the work
done and materials furnished in the spring of 1913; no
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objection can be taken to that part of the claim which 1918
relates to charges for repairing and making her sea-Tas Vicrori

MACEINERY
worthy in Qctober, 1912, after her arrival in Victoria Dzeor Co.
vita Cape Horn. %E’fﬁms

She was brought here to engage in ﬁshmg as a trawler Cﬁ;ﬁgﬁ AND

but it was decided after some experience in that work p —-
to change the method of fishing and fit her out to fish Tudement.
with boats—dories. This necessitated certain alter-

ations and additions to bunks for increased.accommo-

dation for her crew, and otherwise, and it is objected

that this work being to some considerable extent at

least of a structural nature, cannot properly be classed

a8 necessaries. In the judgment I delivered on the
interlocutory motion herein on the 24th of September

last I cited the prinecipal authorities on this question,

and I now refer to them adding thereto the case in this
Court of Williams v. The Flora (1) and noting

with approval the statement in Roscoe’s Admi-
ralty Practice (1903) p. 265, that the term neces-
saries, ‘“though primarily meaning indispensable re-
pairs. . . .. .has now it is clear a wider signification, and
‘“ has been and is bemg gradually amplified by modern

‘‘ requirements. ”’

The position of the ship at bar is that her owners
having engaged her in a particular service (fishing) in -
a particular way found it desirable to continue her in
the same service in another way, and to do so it.-became -
necessary to make certain alterations in-her structure.
and equipment. Now the general rule is that which
was established in The Riga (2) as follows, p. 522:—

“I am of opinion that whatever is fit and proper

‘“ for the service on which a vessel is engaged, what-

‘““ ever the owner of that vessel, as a prudent man,

‘“ would have ordered if present at the time, comes

(1) (1897) 6 Ex, C. R., 137. » (2) (1872) 1 Asp. 246; L. R. 3 A. & E., 516.
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- ‘“ within the meaning of the term ‘necessaries’, as
Tas Victonis ¢ applied to those repairs done or things provided
Dzeor Co. ¢ for the ship by order of the master, for which the
THE o . ’
STeaMsHIPS owners are liable.

Canapa Ao T am unable to see why this rule does not appfy to

Reasons for What was done here. Surely if a ship carrying a cargo

Judgment. of orain came to this port and got a return charter to
carry long sticks of timber which necessitated the
cutting of new ports to get them into her hold, such
alterations, structural though they would strictly be,
could only be said to be necessaries. And here it was
necessary, for the effective business of fishing, to turn
this trawler into a dory fisher, just as it was to turn the
grain ship into a lumber carrier. In the case of The
Flora above cited, a passenger steamer, her owners
were without means to fit her out or operate her, so
they entered into a contract with a railway company
which agreed to advance the money to fit her out to
carry freight and passengers for the season of 1897, and
the sum of ‘‘$2,000 was expended in painting, repairing,
furnishing and outfitting the steamer,’’ and it was held,
on the authority of The Riga, that what was done came
within the definition of ‘‘necessaries.”’” There is no
substantial distinction between that case and this, and
I see no obstacle to prevent judgment being entered
in favour of the plaintiff against The Canada for the
full amount of the claim, $3,217.37, all of which I hold
to be necessaries in the circumstances.

Judgment accordingly.
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HIS MAJESTY THE KING UPON THE INFORMA-
* TION OF THE ATTORNEY—GENERAL OF CANADA,

, PLAINTIFF;
AND

-

JOSEPH -LARENCE, JULIAN LARENCE,
ESTHER  MARION, SARA MARION
GENEVIEVE GENTHON MARGUERITE
LARENCE, HILAIRE TARDIF JOSEPH
GOBEIL, LOUIS WITT, MARIE J.AM. DE
LA GICLAIS Axp GENEVIEVE GENTHON,
EXECUTRIX OF THE LAST WILL AND TESTAMENT
oF ELIE GENTHON, DrcEAsEp,

.. DEFENDANTS.

]

Dominion Lands—Lands within territory of present province of Manitoba granted

fo person who died before province became part of Dominion—Heirs and :

_ assignees—Effect of 6‘0—6‘1 Viet. chap 29—Cancellation.

Under the provisions of the Dommzon Lands Act, 60-61 Vict. c. 20 where a
patent to lands had been issued to a person who died before the date of
the patent the same was not void but the title to the land designated
therein became '*vested in the heirs, assigns, or other legal representatives
of such deceased person according to the laws of the province in which
the land is situate as if the patent had 1ssued to the deceased person
during life.”

By letters-patent dated 30t,h April 1906, the Crown purported to grant to one
Charles Larence the lands in question, now part of the City of St. Bomface,

Man. Charles Larence had died in the vear 1870, without having made’

any will and leaving children all of whom died intestate and unmarried
save a son, Jean Baptiste Larence, and two daughters, Genevieve Gen-
thon and Marguerite Larence, two of the defendants herein. Jean Bap-
tiste Larence died in or about the year 1866 leaving children all of whom
died intestate and unmarried, save two song, the defendants Joseph
Larence and Julien Larence and two davghters Esther Marion and Sars
Marion, defendants herein. The other defendants claimed under those
especially mentioned above. . :

Held, that as the lands in question were not situate in any “‘province’’ at the
date of the death of Charles Larence (to whom the grant purported to
be made) the Dominion Lands Act did not apply so as to enable the defen-

dants or any of them to make title under him either by assignment or .

by descent under the English law of primogeniture as it obtained in the
territory in which the lands were situated in virtue of the provisions of
the charter of the Hudson Bay Company granted in the year 1676,

72742—10
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1912 2. That upon the facts the Crown was entitled to an order for the cancella-
tion of the patent in question
Tae King :
v. . . .
LARENGE. 3. In the absence of statutory authority therefor no part of the public domain

—_ can be disposed of by the Crown.

Reasons for
Judgment. Larence v. Larence, 21 Man. R. 145, considered and foDowcd.

THIS was an information exhibited by the Attorney-
General for Canada, asking for the cancellation of a
patent for lands.

The facts are stated in the reasons for judgment.

October 15th, 1912,

The case was heard at Winnipeg before the Honour-
able Mr. Justice Audette.

H. P. Blackwood and A. Bernier for the plaintiff;

A. C. Campbell and N. F. Hagel, K.C. for the defen-
dants.

AUDETTE, J., now (November 21st, 1912) delivered
judgment.

This is an information exhibited by the Attorney-
General of Canada, whereby it appears, wnter alia,
that:—

2. On the 30th day of April, 1906, His late Majesty
King Edward the Seventh, by Letters-Patent pur-
porting to be issued under an Act passed in 60-61
Victoria, chaptered 29 (a certified copy thereof for
greater particularity and certainty, will be referred

- to at the trial hereof) granted, conveyed and assured
in the name of or unto one, Charles Larence, his heirs,
and assigns forever, all that parcel or tract of land
situate, lying and being in the St. Boniface Common,
in the Parish of St. Boniface, in the Province of Mani-
toba, in the Dominion of Canada, and being composed
of lots numbered seventeen and twenty-five of said
St. Boniface Common, which is a subdivision of lot
numbered eighty-two in the said Parish and as shown
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on a map or plan of survey of said St: Boniface Common
approved and confirmed; at Ottawa, on the 5th day

of September, A.D. 1900, by. Edward Deville, Sur-'

veyor-General of Dominion Lands and of record in
the Department of the Interior under number 8542.

3. The .said Charles Larence, above referred to,
died in the month of February, 1870, without having
made any last will and testament and leaving children,
all of whom died intestate and unmarried, save and

excepting a son, Jean Baptiste Larence, and two |

daughters, Genevieve Genthon and Marguerite Larence,
two of the Defendants herem

4. The said son, Jean Baptiste Larence, dled n
or about the year 1866, leaving children, all of whom
died intestate and unmarried, save and except two
sons, the Defendants, Joseph- Larence and Julien
Larence (the said Joseph being the oldest son of said
Jean Baptiste Larence), and two daughters, Defendants
‘herein, Esther Marion and Sara Marion.

5. The satd Tardif claimsto have received from the
said Elie Genthon, deceased, what purports to be
an instrument by way of bargain and sale, dated on
or about' the 13th day of February, 1902, granting
to said Tardif Lot Seventeen (17) aforesaid, or some
interest therein, and the said Tardif claims an interest

in said Lot Seventeen (17) or in a portion thereof

undér. said instrument..
6. The said Tardif registered the said Instrument
purporting to be by way of bargain and sale, in the

Registry Office at Winnipeg, on or about the 15th

day of February, 1902.

7. The said defendant Gobeil claims to have‘

received from the said Tardif what purports to be an
instrument by way of bargain and sale, dated on or
about the. 30th June, 1906, granting to said Gobeil

72742104
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a portion of said Lot Seventeen (17) or some interest
therein, and said Gobeil claims or did claim an interest
in said Lot Seventeen (17) or a portion thereof under
said instrument.

8. The said Gobeil registered the said instrument,
purporting to be by way of bargain and sale, in the
Registry Office at Winnipeg, on or about the 10th
day of July, 1906.

9. By indenture dated the third day of Aprﬂ 1905,
the said defendant Tardif agreed to sell to the Defen-
dant Louis Witt, and said Witt agreed to purchase
from said Tardif, all that part of said Lot Seventeen
(17) aforesaid, more particularly described as follows:

Commencing at the intersection of the South
boundary of said Lot Seventeen (17) with the Kast
boundary of St. Mary’s Road, thence Easterly along
the South boundary of said Lot Seventeen (17), a
distance of One Hundred and Sixty (160) feet, thence
Northerly at right angles with the said last mentioned
course forty-nine and one-half (493) feet, thence
Westerly parallel with the South boundary of said
Lot Seventeen (17) aforesaid, to the East boundary
of St. Mary’s Road, thence Southerly along the East
Boundary of St. Mary’s Road to the point of com-
mencement.

10. The said Defendant Witt clalms to have ever
since been and to be now in possession of said parcel

- of land in the preceding paragraph described.

11. The Defendant de la Giclais claims to have
received from his co-Defendants, Joseph Larence
and Julien Larence, what purports to be an stru-
ment by way of bargain and sale dated on or about the
18th day of July, 1911, granting to said de la Giclais
all the said Joseph and Julien Larence’s interest in
said Lot Seventeen (17) and said de la Giclais regis-
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tered saud 1nstrument purportmg to be by way of
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bargain and sale in the Registry Office ‘at Wmmpeg Tan Kive

12. The Defendant de la Giclais claims to have Langxoe. ,
Reasons l‘or

'recelved from his. co-Defendants, . Joseph _ Larence,
 Julien Larence, Esther Marion, and Sara Marion, what
purports to be instruments by way of Quit-Claim

Judgmept.

Deed, granting, releasing and quitting claim all their
interests, or some of their interests in-said Lots Seven- -

teen (17) and Twenty-five (25), and said de la Giclais
registered said instrument purportmg to be by way
of Quit Claim in the Registry Office at Winnipeg,

4

13. The said Defendant de la  Giclais claims an

interest in said Lots Seventeen (17) and Twenty-
five (25) or a portion thereof.’ : .

14. In or about the year 1856 Charles Larence :

aforesaid, claimed to be entitled to Hudson Bay Lots
Six Hundred and Eighty-seven (687) and Six Hundred
and Eighty-eight (688), in the Parish of St. Boniface,
and claimed to have conveyed the same to the late
Archbishop Taché, and by a contemporaneous Agree-

- ment claims to have retained to himself (the said -

- Charles Larence) the right .of sharing in the sub-

division of St.. Boniface Common, as if he were still

the owner of said Lots aforesaid.

- 15. The said Lots Seventeen (17) and Twenty-

 five (25) being portlons of the St. Boniface Common

aforesaid, as subdivided, are the said Lots allotted in

respect of any such right (if any) claimed as aforesaid. .
16. The said Letters-Patent aforesaid Were issued

through fraud, improvidence and error, and in igno-

rance of -the rights of others and upon information by =

which the Crown has been deceived, and by mistake. -

ey, The said Charles - Larence had no. right _ or

interest in said above described parcels of land and

no right ‘or title to receive a grant by way of Letters—
Patent from the Orown therefor
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18. The said Letters-Patent contain misrecitals
and the grantee under said Letters-Patent cannot be
ascertained.” '

“The said Letters-Patent were not issued pursuant
to, or by virtue of, the provisions of any Act of the

\ Parliament of Canada.

“20. His Majesty, the King, is not aware of any

other facts material to the cousideration and deter-
amination of the said questions involved in the matter

aforesaid.

The Attorney-General on behalf of His Majesty,
claims as follows:— |

1. An order and judgment setting aside and can-
celling said Letters-Patent, and adjudging said
Letters-Patent to be void.

2. A declaration as to whether any person other
than the Crown has any legal right or interest
in such lands and premises, and if so, who is
entitled to such lands and premises:

3. Such further and other relief as to this Honourable
Court may seem meet.

From the several affidavits of service of the said
information filed of record herein, it appears that the
defendants Esther Marion, Sara Marion, Genevieve
Genthon, as well in her own personal capacity as
Executrix of the last will and testament of her deceased
husband Elie Genthon, Marguerite Larence, Joseph
Gobeil, Louis Witt were personally served with an
office copy of the said i~formation.

At the opening of the trial, Mr. Blackwood, of
counsel for plaintiff, moved for judgment by default
against these last mentioned defendants, who although

being duly served made default in pleading and in

appearing at trial. This motion will be hereafter
disposed of. '
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The defendants Joseph Larence, Julien ILarence
and Marie J.A.M. de la Giclais filed one joint plea
whereby they say that Charles Larence, referred to
in the 2nd paragraph of the information, was entitled
" as of right to an interest in the Saint Boniface Commeon
in respect to Hudson’s Bay Co’s-Lots 687 and 688,
in the Parish of St. Boniface, and that Joseph Larence
is heir-at-law of the said Charles Larence avd as such
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succeeded to the rights of the said. Charles Larence -

in the Saint Boniface Common, and that the same .

~ have become vested in the said de la Giclais by virtue
of the instruments veferred to in paragraphs 11 and
12 of the information. Each ‘of these defendants
claim that de la Giclais is entitled to receive letters-
_patent to the lands allotted in respect of the right
aforegaid on -the sub-division of the said Common
And these defendants further claim that it may be
declared that Marie J.A.M. de la Giclais is entitled
as of right to letters-patent conveying to him from

" the Crown Lots 17 and 25, being portions of the Saint’

Bonifdce Common, as shown on a map or plan of
survey of the said Common, approved and confirmed
at Ottawa, on the 5th day of September, A.D., 1900,
by Edward Deville, Surveyor General of Dominion
Lands and of Record in the Department of Interior
under No. 8542. ‘ ‘

The plaintiff joins issue with the defendants J oseph

Larence, Jnlien Larence, and Marie J.A.M. de la Giclais
and objects that paragraphs three and four of their

statement in defence are bad in law and practice; as

-to paragraph three, on the ground, among others, that
it raises no answer or defence to the information; as to
paragraph four, on the ground, among others, that these
defendants have no right in law and under ‘the prac-

tice to make claim or pray the declaration therein
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set forth, because the above defendants have not been
granted a fiat for any such claim and that they cannot
raise or ask for such relief as prayed.

The defendant Hilaire Tardif severs in his defence,
files a separate plea and appears at trial by counsel.
He admits the letters-patent in question were issued
through improvidence and submits his rights to a
grant from the Crown to that portion of ‘the land
referred to in paragraph 5 of the information to the
judgment of the Court and the grace of the Crown,
claiming that he has been, as the fact is, in the actual,
physical and exclusive possession of the said land for
upwards of 10 years, and that he purchased the same
in good faith and entered into possession thereof
while no dispute existed as to it, and improved the same

to the extent of many thousands of dollars by erecting

buildings thereon and otherwise, at all times fully
believing that the title was properly vested in the per-
son from whom he purchased, and he submits that he
is entitled to the exercise of the grace of the Crown
in his behalf, and to a grant of letters-patent to him
of that portion of the land in question deseribed in
paragraph 5 of the information.

An action having been taken in the Court of King's
Bench, in the Province of Manitoba, between Larence
and Larence, to recover possession of the said lots 17
and 25, and judgment having been given upon the same-
by His Lordship the Chief Justice, all parties appear-
ing at trial herein cited and relied upon that judgment
in respect of the facts or the history of the case. Mr.
Campbell, however, of counsel for the defendants
Joseph Larence, Julien Larence and Marie J.A.M.
de la Giclais, admitted that the facts stated in that
judgment were true,—with the addition, however,
that he held title not only under the grace of the
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- Crown, but as of right. Counsel for the Crown also
-admitted that Charles Larence ma.de,no will and that
the property under.the law as then in force, passed
to the eldest son * * **

- Having quoted at length the judgment of Mathers,

C. J. in Larence v. Larence, 21 Man. R. 145, HlS Lord-

ship proceeded as follows:— )

This Court, adopting, without any hesitation,the
conclusion of His Lordship’s view, has come to the
conclusion—taking it also for granted as being con-
ceded by all parties——that the letters-patent in question
in this case should be set aside, cancelled and declared
~null and void. » -
Coming now to. the ‘second branch of the case
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~ whereby a declaration is asked as to whether any person

other than the Crown has any legal right or interest in
such lands and premises, and if so, who is entitled to
such lands and premises, this court hereby -declares
that the defendants mentioned at the opening as having

made default in pleading and from appearing at trial, '

have no legal rights or interest in the lands in question
and are not entitled to the same. A

‘Dealing with the 1ssue as between the plaintiff

and the defendant Joseph Tardif, 11; may be said that
the latter’s counsel admitted that the letters-patent

should be cancelled, that Tardif had no legal right, -

and was. entirely at the mercy and grace of the Crown;-

but that he should have a grant from the Crown of the

land purchased in good faith.- Tardif being subse- .

quently heard as a witness testified that it is now

‘going on to nine years since he had come from Crooks-

town to St. Boniface, and that he expended $4,500

upon the property in question. He has three houses-

erected upon the land,—he lives in one and has sold

another for $1,500, but-has not been paid for the same.
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1912 The Crown, by counsel, admits that Tardif bought in
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THETFING good faith as having bought from a person whom he

Larence. helieved had title—that he was in possession since

Reasonstor some time in 1904, and resided on the property ever

~  since, and that he erected thereon three houses, stables
and woodsheds.

Notwithstanding this expenditure by Tardif and
his good faith, this Court must come to the necessary
conclusion that this defendant has no legal rights or
interest in the land in question.

Dealing next with the issue as between the plaintiff
and the three defendants Joseph Larence, Julien
Larence and Marie J.A.M. de la Giclais, it may be
said that the laws in force in Manitoba, in February,
1870, at the date of Charles Larence’s death, were the
laws of Englend as they were at the time of the grant-
ting of the Hudson Bay Charter, on the 2nd May,
1670 (22 Charles IT). Whatever rights Charles Larence
had, at the time of his death, in lot 82,—and lots 17
and 25 are parts thereof,—passed and descended, under
the laws of the inheritance by primogeniture then in
force, to his eldest son Jean Baptlste and at the death
of the latter to his (Charles) grand-son of Joseph
Larence, under whom these three last defendants
claim title. Without going into the full details of the
contention that, under the Order in Council of 1877
(Exhibit No. 8) and the case of the Attorney-General
of Canada vs. Fonseca (1) these three defendants
have a right to some - commutation in the shape
of lands, sufficient it is to say that this Court has
come to the conclusion, accepting also as res judicata,
under the case of Larence vs. Larence (2) that the
defendants de la Giclais et al., have failed to establish
satisfactory title outside of the Letters Patent, and that

(1) 178.C.R,, 612. (2) 21 Man. Rep. 145.
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their’ mghts if any, are not legal rights, but. may be -

undefined rights only that might appeal and commend
themselves to the bounty of the Crown.

Moreover, the view of His Lordsh1p, the Chief
Justice, must be adppted and accepted with respect
to the construction of the statute under which the
Letters-Patent issued, (60-61 Viet. Ch. 29) and it
must be held that, as the lands in question were not
in any province at the date of Charles Larence’s death
in February, 1870—Manitoba having become part
of the Dominion of Canada only on the 15th day of
July, A.D., 1870—this Dominion statute does not
apply or avail to validate a patent issued under it in
the name of this deceased person who did not thén
reside in the Dominion of Canada, and such patent
without the support of some statute is a pullity. And
"as Larence was unable to establish a title to the land
independently of the patent, he must fail. His Lord-
ship, the Chief Justice, went. further and decided
that although satisfied that there must have been
some error or oversight in drafting the statute, that
the Court could not correct the error or supply the
omission, because that would be legislating and not
interpreting the law. This conclusmn must also
be accepted by this court.

It will result from the a‘bove that Tardif and the

three defendants who defended together, have no
legal rights or interest in the land. in question. This
Court, was, however, requested at the close of the trial,
to make a declaration that if these parties could not in
strict law recover, they were in equity and in justice
morally entitled to the exercise of the mercy and boun-
.ty of the Crown in their favour. However true that
“may be, this Court fails to see of what avail this could
be to these parties, and it takes it that is a matter that
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112 ghould be more properly dealt with by the law officers

[

Tue Kmve of the Crown, bearing in mind the occupation and

LARENCE. expenditure by Tardif and the rights claimed by the

Reapons for defendant de la Giclais.

— These two defendants are left with a claim which
might commend itself to the benevolence of the
Crown, but it is not enforcible in a court of law.

There will be judgment by default, as prayed,
against the several defendants who did not plead or
appear at trial. .
~ Judgment will be further entered as follows:lst.
Ordering that the letters-patent mentioned in the
information are set aside, and cancelled and void.

2nd. That no person, other than the Crown, has any
legal right or interest in the lands and premises men-
tioned in the said letters-patent.

3rd. That there be no costs to plaintiff or defendants.

Judgment accordingly.
Solicitors for plaintiff: Bernier, Blackwood & Bernier.

Solicitor for defendants other than H. Tardif:
A. C. Campbell.

Solicitor for defendant H. Tardif: N. F. Hagel.
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HIS MAJESTY THE KING, . ........REStONDENT.

:

Ezpropriation— Abandonment of Public Work-—The E:cpropri-ation Act sec. 23,
sub-sec 4—The Exchequer Court Act gecs. 19 and Qo—wlnterpretatwn-Daman_
ges. - :

3

Upon a fair construetion of the language of The Expropnatwn Act, gec. 23
sub-sec. 4, the Junsdtctmn of the Court. is not limited to claims arising
outofa partlal abandonment of the property but extends to claims for total
abandonment as well,

2 Upon expropriation proceedings being taken it is the mtendment of the
above enactment, so that actnons be not multiplied, that the damages are
to be assessed once for all i m such proceedings; but where the. Crown, before
judgment, returns the property to the owner, and dis‘continuégs the action,
so that-the damages are prevented from being assessed at all therein,

"then the owner of the property has a remedy by petition of right under
the jurisdiction clauses (secs. 18 and 20) of The Ezchequér Court Act. - '

3. The damage or losa in respect of which the Court will assess compensatlon
must arise out of some physical interference with property or with
some right incidental thereto, different in kind from that which all the
properties in the neighbourhood are subject to, and must be of such & .-
nature as would be actionable but for the statute authormmg the work,
Hence, where the surrounding propertms had been tempora.nly enhanced '

‘in value by reason of a projected Government work subsequently aban-’ .
doned, the¢ owner of property, no part of which ha;d been taken, has no '
claim to compensation because of the abandonment by the Government -
of the proposed scheme. On the other hand where property has been

. taken and returned all damages arising out of any interference with the
owner’s rights in respect of leasing the lands dumng the period the expro- -.
priation was effective is & proper subject of compensa.tlon The Queen.
v. Murray, 5 Ex, C. R. 69; Cedar Rapids Power Co. v. Lacoste (1914) A. C
569, referred to.

4, For the purposes of a projected public work the Crown exproprlated B market
place and demolished the buildings thereon in the vicinity of supphants’
property, The Crown had also expropriated the suppliants’ property .
which it subsequently returned to the suppliants. : .

Held, that suppliants had no rlght to damages for any deprec:atlon in the value
of their property arising from the destruction of the market, as‘any loss

- arising to the suppliants was suffered by them in common with the other -y,
_property owners in the neighbourhood.

. o *
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1914
S P ETITION of Right for compensation arising out of

G . : .

. 1;.: ®  an expropriation of certain lands by the Crown, which
E .

TLE were subsequently returned to the owners. The facts

. Argument . .
of Counsel. are stated in the reasons for judgment.

September 25th, 1914,

The case now came on for hearing before the Ho-
norable Mr. Justice Audette at Quebeec.

(. G. Stuart, K.C. for the suppliants contended that
the offer by the Crown under the Expropriation Act
to pay. the defendants $61,747.75 for the lands taken
in the expropriation proceedings became a contract
when accepted by the defendants. This was done by
the defendants in their statement of defence. So that
while the Crown may possibly have the right in such
a case to discontinue the expropriation proceedings,
it could not by such discontinuance impair the right
of the suppliants to recover the debt so established.
The Crown having returned the property to us must
pay us the difference between the value of the pro-
perty as fixed between the Crown and the suppliants
by the contract to which I have referred, and the
value of the property as it exists today, which has
depreciated very considerably, - The value of the

" property for the purposes of this case must be taken
to be the value at the time of the expropriation.
He cites Cedar Rapids Power Company v. Lacoste (V).
The Court has jurisdiction to hear this petition of right
under sections 19 and 20 of The Excheguer Court Act.
Petition of right is the proper process by which money
due under a statutory contract is recoverable from
the Crown. He cites Feather v. the Queen () Clode
on Petrtion of Right (3); North Shore Ry. Co. v. Pion (4);

(1) (1914) A. C. 569. (3) p. 90.
(2) 6 B. & 8. 257. (4) 14 A. C. 612.
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Waindsor, and. Annapolzs Ry. C'o V. The Queen (1);
'Windsor and Annapolis Ry. Co..v. Western Counties

Ry. Co. (%); Halsbury's Laws of England (3); = "
'The suppliants are entitled to be reimbursed also

\fo,r their loss in not being able to lease. the property..
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of Counsel:

" E. Belleau, K.C, for the respondent, contended that

the court only had jurisdictionn under sub-section 4

of section 23 of the Expropriation Act when part of

the lands-had been returned to the owner, not when
the whole has been returned. That being so the claim
here amounts to a substantive claim for damages and
is not recoverable upon petitionof right under the 19th
ahd 20th sections of the Exchequer Court Act, because

what the Crown has done here is authorized by the

Expropriation Act, and for somethlng done under
the authorlty of a statute no claim will arise unless a
remedy is given by that or some other statute.

~ Again, if the claim is to be treated as one in contract -

arising under the Expropriation Act, then it is a contract

with a resolutory condition expressed in the statute .

and the condition having been acted on, by the Crown ;
in returning the lands, no. claim for damages, ‘Wﬂl lie.

" On the other hand if the actlon s one soundmg in

tort (délit “or quasi-délit) under the statute, then
there is no remedy.. There would have been no
remedy, but for the statute in respect of the expropria-
tion; there is none for damages for an abandoned
undertaking. (He Cites Cedar Rapids Mfg. Co. v.
Lacoste (*); Beven on Negligence (°); Robertson’s Civil
Proceedings against-the Crown (¢); Cripps on Compensa-
tton (7) ' :

'(1) 11 A. C, 616, ‘ {4) (1914) A..C.571.

(2) 10 8. C. R. pp. 354-390. " . {5).2nd Ed. p. 106,
(3) Vol 10, p. 26. ' . . (6) p.. 33L

. (7) 5th. ed pp. 298 et seq. .
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AvupgrTE, J. now (November 7th, 1914) delivered
judgment.

On the 2nd October, 1911, the Attorney-General

of Canada, under the provisions of sec. 26 of the
Expropriation Act, exhibited in this Court an infor-
mation showing that the Crown had expropriated,
under the authority of 3 Ed. VII ch. 71, for the pur-
pose of the National Transcontinental Railway, a
certain parcel of land belonging to the suppliants
herein, which land is now the subject of the present
litigation. The property was so expropriated by
depositing a plan and description of the same, with the
Registrar of Deeds of the City of Quebec, on the 24th
January, 1911.
. The Crown by such information offered the sum of
$61,747.75 as a sufficient and just compensation for
the lands so taken, and the defendants (the suppliants
in the present case) by their plea filed in that case
(under No. 2179) on the 25th October, 1911, among
other things, accepted the amount so offered by the
said information. _

Subsequently thereto, namely on the 20th March,
1912, the Crown filed in this Court (in case No. 2179)
a notice to the defendant that the Attorney-General
was wholly discontinuing that action. Such notice
appears to have been served on the 19th March, 1912,

Section 23 of the Expropriation Act (R.S.C. 1906
ch. 143) reads as follows:

23, Whenever, from time to time, or at any time

‘“‘before the compensation money has been actually

“paid, any parcel of land taken for a publiec work,

“or any portion of any such parcel, is found to be

‘“‘unnecessary for the purposes of such public work,

““or if it is found that a more limited estate or interest

““therein only is required, the minister may, by
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“writing. under his ‘hand, declare that the land. or |
““such portion thereof is not required and is aban- -

““‘doned by the Crown, or that it is intended to retain
only such limited estate or interest as is mentioned
““in such writing. \

2. Upon such writing being reglstered in the
““office of the registrar of deeds for the county or
“registration division in which the land is situate,
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““such land declared to be abandoned shall revest in

“the person from whom it was taken or in those en-
L “titled to claim under him.

“3. In the event of a limited estate or interest

‘ “therein being retained by the Crc;wn, the land shall

‘“so revest sub]ect to the estate or 1nterest SO’ re-
““tained.

‘““4, The fact of such abandonment or revest—ing
“shall be taken into account, in connection with all
‘““the other circumstances of the case, in estimating
““or assessing the amount to be paid to any person
““claiming compensation for the land taken.”
The Crown acting under the authority and power

conferred by, this section, and before any of the ‘com-
pensatlon money had been actually paid, abandoned
the whole of suppliants’ property which had been ex-
propriated as appeared by the 1_n_format10n herein-
‘before mentioned, and the Minister of Railways and
Canals, by writing under his hand, gave notice to the
suppliants (the defendants in the previous case) of

such abandonment on-the 27th July, 1912 —(this date -

has been supplied by counsel for the suppliants)—

such notice in writing was registered in the Registry
. Office-for the Registration Division of Quebec, on the -

30th December, 1912, as the whole .appears by
Exhibit No. 10." "

_72742—-11
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The property in question is composed of two square
pieces of land built upon. Upon one of them is a brick
building 5 stories in height, having a frontage on
Champlain Market of sixty-one feet and nine inches,
extending back to the second one on Sous le Fort

. Street, which is a stone building of three and a half

stories in height, with a frontage of 29 feet. The
lower portion of the property facing the market was
occupied by small shops and the upper stories by
boarding houses for the farmers and people coming
back and forward to the city in connection with the
market: and the Sous le Fort property was occupied
by two boarding houses, and was frequented by the
crews of the boats to a large extent. /

Now, it is contended, as will be seen by reference
to the pleadings, that this property at the time of the
expropriation, on the 24th January, 1911, was worth
$61,747.75, and when it was returned to the owner
it was only worth $30,000.—and the present claim is
for $31,747.75, representing such alleged difference
in value, together with the sum of $500. for legal
expenses, making the total amount of the eclaim,
$32,247.75.

It may, however, be here stated at once that at the
close of the suppliant’s evidence, the claim for $500.
was abandoned by suppliants’ counsel.

The question which at the outset presents itself in
the consideration of the present controversy, is one of
jurisdiction. Has this court jurisdiction, either under
The Expropriation Act, or under the Ezxzchequer Court
Act, to hear and determine the present case? Sub-
section 4 of sec. 23 of The Expropriation Act, reads as
follows:

“4, The fact of such abandonment or revesting

‘““shall be taken into account, in connection with all
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““the other circumstances of the case, in estimating
““or assessing the amount to be paid to any person
“claiming compensation for the land taken.”

At the time of the trial my mind, supported by the
contention of the Crown’s counsel, was inclined to the
view that the intendment of sub-sec. 4, because of the
wording ““in estimating or assessing the amount to be
paid to émy’ person claiming compensation for the land
taken’ was that the court was given jurisdiction only
in the case of partial abandonment, and where compen-
sation was to be assessed for the part taken. However,
upon a careful reconsideration of the question I have
reached the conclusion thit the Court is given juris-
diction under sub-section 4 as well in cases of total
as in those of partial abandonment. '

Sub-section 4 would further seem to provide that
where an information for expropriation has been filed
the damages once and for all should be ascertained in
the case. Such remedy 1is, however, denied in the
present case, bécause the Crown being plaintiff and
dominus’ lifvs, in: that case, of its own accord discon-

tinued the action under the provisions of Rule 109. .

A settlement of all damages resulting from such aban-
donment in the first action would have saved a second
action, and multiplicity of actions should always be
discouraged. But where the Crown, before judgment
is had 'in the expropriation proceedings, discontinues
the action and so prevents damages being assessed at
all by the court, (as was the case here), then clearly
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the provisions of The Expropriation Act do not apply,

and the owner of the property returned to his possession’

by the Crown has a remedy by petition of right under
the provisions of The Ezxchequer Court Act.
Is 'this a case where statutory proceedings having
been previously taken between the parties the doctrine
72742113 o
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that damages arising from the authorized interference
with property must be taken to have been assessed
once and for all in such previous proceedings? (See
Great Laxey Mining Co. v. Clague (*) In the expro-
priation proceedings between the parties here there
was a discontinuance filed by the Crown before the
case had proceeded to judgment. Consequently there
was no judgment which would constitute a foundation
for the pléa of res judicata to the petition of right herein;
and the suppliants would be left without any remedy
if the court declined to entertain the petition on that
ground. The court has found that the suppliants
have sustained damage by the act of the Crown in
temporarily taking the lands in question out of the
possession of the suppliants, and wbi jus, 1t remedium.
That remedy is supplied by the provisions of The
Exchequer Court Act above quoted.

Where the Crown has discontinued its expropria-
tion action, the subject cannmot be without remedy.
The wording of sub-sec. 4 of sec. 23 is only in the
affirmative; there is no negative clause in that section
whereby, in the case where the Crown discontinues
its action and does not ask for an adjudication in
the expropriation case upon such damages, the owner
would be denied remedy. Where the jurisdiction is
not denied in a negative form, and where the Court
has jurisdiction under other statute, it should assume
jurisdiction. Indeed,” It is a maxim in the common
“law, says Coke that a statute made in the affirmative
“without any negative expressed or implied does not
‘““take away the common law (%).”

This is cited only with the view of showing the mode

of approaching an affirmative not followed by a

negative. Then ‘“Every Act must receive such

{I) (1878) 4 A, C. 115:;. (2) Hardcastle, on Statutory Law,
] 2nd Ed 1911,
&
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- “fair, large and liberal construction as will best
‘““ensure the attainment of the object: of the Act,
““and of such provision or enactment according
““to its true intent, meaning and spirit.” (*)

'If the jurisdiction. of the Court were doubtful under
the provisions of sec. 23.of The Expropriation Act,

it is abundantly clear that jurisdiction to try the pre--

sent case arises under the Exchequer Court Act.

. Under sec. 19 of the Exchequer Court Act, this
Court is given exclusive original jurisdiction ‘ in all
cases which the lands of the subject are in the possession
of the Crown”.. It must be admitted that the lands
are no longer in the possession of the Crown—but
approaching the interpretation of the word are with
again the help of sec. 15 of the Interprefation Act
above referred to, it must not be taken in the narrowest
sense of which the expression admits, but should re-

ceive such fair, large and liberal construction .and

interpretation as will best ensure the attainment of

the object of the Act. Furthermore, sec. 10 of the
Interpretation Act says: ‘‘The law'shall be considered
‘“as always speaking, and wherever any matter or

‘“‘thing is expressed in the present tense, the same shall‘

be applied to the circumstances as they arise, so that
“effect may be given to each Act and every part
‘““thereof, according to its.spirit, true intent. and mean-

(£1 ing.)7

tion 10, although in the -present tense, it must be

applied to all circumtances as they arise, and cover -

the cases where lands are or have been in the hands
of the Crown and thereafter abandoned. o

. Going through the same manner of reasoning it
must also be found that this court has also jurisdiction

(1) .The Interpretation Act, Sec. 15.

]
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Again, viewing the word are in the light of this sec- |



166 EXCHEQUER COURT REPORTS. [VOL. XV.

Y14 to hear and determine the present case under the pro-
Gmz  yisions of subsecs. (a) and (b) of section 20 of the
Tavw Kwa. Bochequer Court Act which reads as follows:
Foamene '20. The Exchequer Court shall also have exclusive
~  “original jurisdiction to hear and determine the follow-
“ing matters:—
‘“(a) Every claim against the Crown for property
“taken for any public purpose;
‘““(b) Every claim against the Crown for damage to
“‘property injuriously affected by the construction of
‘“any public work.”
The question of jurisdiction being all along distin-
guised from that of right of action.

RIGHT OF ACTION.

The Court having assumed jurisdiction it will now

be necessary to decide as to whether or not the suppli-
- ants are entitled to recover for the alleged shrinkage in

the value of the property between the date of the

expropriation and the date of the abandonment.

The suppliants, as narrated in paragraphs 10 and 11
of their petition of right, rest their claim upon the
allegations that their property ‘‘was situate on a
“street bounding the Champlain Market, a large and
““much frequented market place in the City of Quebec,
“and it was anticipated at that time that the said
“market, if removed, would be replaced by the prin-
‘“cipal station of the National Transcontinental Rail-
“way, and in fact the Crown was under contract with
““the City of Quebec, to which the said market place
“‘belonged, to replace the said market by the principal
‘“station of the said Transcontinental Railway in the
“City of Quebec .. .. .. When the said property was
“‘abandoned to the suppliants, the Champlain Market
‘“‘had been removed and destroyed by and on behalf of
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‘““the Crown, and the proposal to erect the principal 1914
‘“or any railway station for the said railway had been T=r Ema.
“abandoned, and by reason of.the foregoing facts, Gm=»
“the lot of land when returned by the Crown had %easonsfor
‘““depreciated in value to the extent of $31,747.75. '
Is there any right of action for such depreciation
under the circumstances? ' |
The trite maxim and rule of law for deciding whe-
ther or not the Crown can be held liable in such a
case is clearly laid down in such text-books as Cripps,
on Compensation (1), Hardcastle, Statute Law, (?)
Browne & Allan;, Law of Compensation, (%) See also
the leading case upon this subject of The Queen v.
Barry, -(*), and the numerous cases therein cited.
The damage or loss must be such that, but for the
statutory authority, it would have been actionable.
In the result the damages claimed in this case are
for the injurious affection of the suppliants’ property
as resulting from the expropriation by the Crown of the -
Champlain Market or acquiring the same, and the
tearing down of the Butcher’s Hall, and failing to
build there a terminal station. No physical inter-
ference with the suppliants’ property is ever alleged.
They say when our property was first taken it was
as part of a large scheme or project,—(and their pro-
perty was required only as part of that large scheme) —
but the Crown having changed its mind returned us
- our, property and in the meantime it has decreased in
value, because the Crown will not erect such principal
station, and because it took and destroyed the Cham-
plain Market. These facts may be all true, but will
a right of action arise therefrom? That property has
gone up in value at the time of the expropriation
inside of six months, because of the prospective buil-

(1) 5th ed. p. 138. . (3) 2 Ed. 116,
(2) Ed. 1911 p. 303. (4) 2Ex.C. R, 333. -

N\
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ding of the principal or terminal station on the market
place, as stated by Mr. Colston, one of the suppliants’
witnesses. Then it is alleged its value fell through
according to the suppliants’ witnesses because of the
abandonment of building such principal station and
of the expropriation of the market.

There is no right of action that would give the
suppliants relief under these circumstances. The
Crown was and is at liberty to expropriate the Cham-
plain Market, and not to erect that principal or ter-
minal station, without giving a right of action to the
suppliants, or to any of the proprietors in the neigh-
bourhood. Whether or not the suppliants’ property
has or has not been.expropriated, no right of action
arises from such facts. The suppliants’ neighbours,
whose properties were never expropriated, while they
benefited by what provoked the boom, and lost by the

“depreciation, if any, that followed such boom, have

no right of action. If the Crown had not been autho-
rized by statute to expropriate the market place, the
suppliants or their neighbours would not have had a
right of action against a purchaser of that market
who would have destroyed it and used it in the manner
as to him seemed best.

To enable the suppliants to succeed there must also
be a physical interference with the property, or with
some right incidental thereto, which would differ in
kind from that.to which others of his Majesty’s sub-
jects are exposed, or where what was done would give
a right of action, but for the statute. It is not enough
that such interference is greater in degree only than
that which is suffered in common with the public.
Robinson v. The Queen, (*).

(1) Ex. C. R. 439; 25 8. C. R. 692.
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The expropriation of the Champlain Market and the
abandonment of the building of a terminal station

thereon may be an interference that may affect the
value of the suppliants’ property; but such interference
being suffered in common with the public in the neigh-
bourhood cannot be the subject of an action, although
it may happen that such injury sustained by the sup-
. pliants may be greater in degree than that sustained

by other subjects of the Crown. Archibald v. The

Queen, (V).

The increase or decrease in the value of the suppliants
land, if any, was shared by all the other neighbouring
proprietors whose lands were not taken and who can-
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not claim; therefore, if all these events had taken -

- place and the suppliants lands had not been taken
and abandoned,—exposed to ‘the alleged .fluctuation
in the value of the lands in that neighbourhood; of
which theirs would have been a part thereof, they
would have had no right of action. The suppliants’

land suffered no special damage distinguishable from

that which has been suffered by the land owners in
~ the immediate, neighbourhood. - The ng v. McAr-
thur (%), and cases therein cited.

The Crown could expropriate the market place
without taking the suppliants’ land &and without
becoming liable in damages to the suppliants. The
Crown could make plans for a large station on the mar-
ket place which would enhance the value .of the sup-
pliants property as well as the property in the neigh-
bourhood,—abandon the erection of such a station,
and could not again be held liable in damages by reason
of such change. There would be no right of action
in the suppliants with or without the statute allowing
the Crown to eﬁpropriate.

(1) Ex.C. R.251and 23 8. C.R. 147, (2) 3¢ S.C. R. 577.
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The damages claimed are not damages resulting
directly from the expropriation, of which the sup-
pliants property formed part, but they are damages
they allege which resulted from the fact that the
Crown has- expropriated the Champlain Market,
thereby taking away some traffic from the locality.
They further claim that the damages resulted also
from the fact that the Crown did not carry out the
plan of erecting on the Champlain Market a large
terminal station. The damages on both counts are
too indirect and too remote to form a legal element
of compensation and for the reasons above mentioned
are not recoverable.

There is no doubt that the considerable advance in
the prices of the properties in the neighbourhood of the
Champlain Market,—within the six months mentioned
by Mr. Colston, a witness heard on behalf of the sup-
pliants, —was in view of the fair prospective capabi-
lities of these properties from their situation near a
large terminal station. This sum of $61,747.75 offered
by the Crown and accepted by suppliants, was obvi-
ously the particular and temporary value that attached
to the property, in the estimation of the valuators at
the time that it was thought Champlain Market
would be the terminal station of the Transcontinental
at Quebec. And it is equally obvious that if the pro-
ject of that terminal station gave the suppliants’ land
that increased value, the Crown that gave it this

- is not to pay for it, in the case where it abandons the

public work that had given such speculative temporary
value. |

In the case of The Queen vs. Murray (1), the tem-
porary enhancement in the value of lands by reason

. of their being adjacent to the site of a projected rail-

(1) 5Ex. C. R. 69, -
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way‘terminus which had been abandoned was not

taken into consideration by the court in assessing com-
pensation for the exproprlatmn of such land. The en-

- hanced value the suppliants’ property had in 1911 was

by reason of the projected terminal station, but
which was subsequertly abandoned to -a certain
degree. If the Crown’s project gave it that enhanced
value and if the Crown’s abandonment of such project
takes away that enhanced value, it should not be made

" to pay for the same if it does not exist at the time of

the abandonment.

 There is, of course, the further fact that the .sup-\‘

pliants’ property was requii'ed for such terminal
station.

. Part of the fallacy of the present case is, perhaps,
as it was said in the Cedar Rapids Case (1) that the

. owners are seeking to recover a proportional part.of

the potential enhanced value that might have been

derived or realized from the erection of this terminal
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station as it existed in. their minds at.one time. To |

use the expression of the man on-the-street, the ‘“boom”
took place when the erection of such terminal station
was contemmplated and the crash followed when it was
abandoned. The suppliants are now claiming the
difference, because they contend they might have
sold their property at the top of the boom.  But that

- could not be done, because their property was required -

for the larger scheme. If their property had not been.

expropriated it would have been because the larger
scheme would not have been carried out, and its value

“would not-have gone up to tha sum of $61,747.75.  Ii

it had not been expropriated it would have been be-
cause the-smaller scheme, as.enunciated in the evi-
dence, was'to be carried out and the property would

{1)- (1914) A. C. 577
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1914 not have gone up to- these figures at that time,—al-
Giza  though some of the witnesses contended that the

Tes Kwe. works which will be actually carried out in that loca-

Seamener lity will eventually give this property much further
~  enhanced valug in the future.

Equity cuts both ways. If the value of the suppli-
ants’ property has decreased in value between the time
of the expropriation in 1911 aund the time of the aban-
donment in 1912, and that the contention of the suppli-
ants is that the Crown should pay that difference,
should, then, on the other hand, in a case where the
value of the property has enhanced between the time

.of the expropriation and that of the abandonment,
this difference be paid by the owners? That would
seem the test of the rule laid down by the suppliants.

The suppliants further contend from the transaction
which took place between the Crown and the suppliants
a contract hds arisen and has been entered into. They
say the Crown took the property, offered $61,747.75,
and the suppliants accepted that amount, and that
completed the contract. To properly approach the

- question, one must first consider that the Crown took
the property under powers vested in it under an Act
of Parliament, and under an Act of Parliament it also
had the power to abandon such property at any time
“before the compensation money has been actually
paid”. Therefore, if there existed a contraet, it must
be a contract with a defeasible clause (clause resolu-
toire) as enacted in sec. 23 of the Ezxpropriation Act
giving the Crown the right to abandon. These trans-
actions do not amount to a contract for which specific
performance could be asked even between subject and

“subject.
E\IDENCE.

As a prelude to the examination of a part of the
evidence in this case, it must be said that as is usual in
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expropriation cases, the evidence, is very conflicting
and divided, so to speak, on party lines. It may be
said that the opinion of a witness may be honestly
" obtained, and it may be quite different from the opinion
of another witness also honestly obtained; but the
duty of the. court is to take all the surrounding cir-
cumstances into consideration to properly weigh the
same. It is with this preliminary remark that it is
deemed desirable to approach this question of an
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alleged proposed sale of this property at the time

of the expropriation. Three witnesses spoke upon
this subject. The first one was , witness Ramsey,
who had been the suppliants’ agent for the last 27
years for the purpose of collecting rents, having general
charge of this property, with a number of other
"houses. At page 15 of the evidence, he says that
between January, 1911, and July, 1912, several en-
" quiries were made from men ‘who wished to invest in
the property either as speculation or otherwise,’and
who were willing to consider the purchase at $70,000.—
adding, we could not deal with the property as it had
passed to the Government. From this evidence,
this has' clearly happened after the expropriation.
Witness Collier says (p. 22) he was one, with ano-
ther person, who called on Ramsey to try and pur-
-chase the property from him befo'e the Government
had expropriated, or at about that time; but he knew
it was to be expropriated and he was disposed to offer
$60,000. ‘
‘Witness Hearn, who gave his evidence in a manly
and honest ‘'manner carrying conviction, testified he
was indeed one of those who, more or less, were asso-
ciated with Collier and who thought of buying the pro-
- perty, having this amount of $60,000 in mind, but
he adds frankly, “I don’t know that I would have
. ‘given that for it.” ,

]
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1914 On this evidence it is impossible to find, as contended

Gms by the suppliants, that an offer for either $60,000 or
Tas Kive. $70,000. was ever made the suppliants for the proper-
Heatomster ty before the expropriation.

_" On the qusstion on the respective value of the pro-
perty at the date of the expropriation and the date of
the abandonment, it may be said that out of five
witnesses altogether heard on behalf of the Crown,
three of them may be considered irterested as com-
pared to perfect strangers. One is the suppliants’
agent—two are exactly in the same position as the
present suppliants with respect to property taken
and subsequently abandoned. The fourth was one
of the three Crown valuators who placed a value of

i $61,747.75 upon the suppliants’ property at the date
of the expropriation, but who considered such value
reduced by half when abandoned. The fifth witness
gave perfectly untrammelled evidsnce, and said that
if the supplianis’ property acquired that high wvalue
ir 1911, in common with the property in the neigh-
bourhood, it wa$ on account of the prospective buil-
ding of the statior on the market place.

On behalf of the Crown two, out of the three valua-
tors who had placed a value of $61,747.75 upon the
suppliants’ property at the time of the expropriation,
testified the property was worth the same at the time
of the abandonment. The judgment of these three
valuators was accepted by the suppliants in 1911,
why should not the judgment of the majority of these
valuators be now accepted? However, the opinion
of these two valuators is shared by all the other wit-
nesses heard on behalf of the Crown.

TENANCY.

The Crown, by allowing the suppliants to retain
possession of the lands and buildings all through the
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period which elapsed between the date of the expro-
priation and the date of the abandonment, which was
perfected on the 30th December, 1912, has saved the
adjustment of the compensation comirg to the tenants,
if the leases had been cancelled or interfered with.
The leases were thus allowed to run and the tenants
were not interfered with in the occupatmn of the
premises during the life of the leases.

- And while for the multlphclty of reasons herein-
before mentioned, the suppliants cannot succeed in
respect of the alleged shrinkage in the value of their
property, they should recover all damages occasioned
" by the expropriation, through the losses in the rents
‘collectable from the leases of their property. It is
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true the suppliants by their petition of right are not

specifically claiming any damages in respect of the
tenancy; but sub-paragraph 2 of paragraph 12, which
constitutes the prayer of the petition, reads as
follows: “Such further and other relief as to this
Honourable Court shall seem meet”. The damages
resulting from the tenancy are consequential damages
resulting and flowing from .the expropriation which is
the subject of the present action. These damages
" are such as are contemplated by sub-sec. 4 of sec. 23
of the Expropriation. Act, in the following words
“tn connection with all the circumstances, of the case.”
The Crown cannot with immunity interfere with the
tenancy, as is even conceded by its counsel at trial.
" What are the facts? At the date of the expropriation
the suppliants had this property rented under nine
" separate leages, for a total yearly rental amounting to
$2,147.00; all. these leases, but one, expired during
the time the land was vested in the Crown. There
was one tenancy of $380 yearly, vacant when the
property was returned to the owners. When the
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leases expired during the time the land was vested in
the Crown, the tenants would not renew because the
owners had no control over the property, and could
not rent for any fixed or definite periods, and the
prospective tenants would not enter into leases under
such circumstances. In some cases leases were re-
newed at a lower rental and two stores had to be
rented for storage instead of for business purposes.
When the Crown abandoned the property, the owners
were receiving an annual rental of $834.00 as com-
pared with $2,147.00 at the time of the expropria-
tion, and at the time of the trial they were getting
$1,642.00.

The sum of three thousand dollars will be allowed
for the interference in the tenancy as representing

the damages arising therefrom, both during the period -

the lands were vested in the Crown and for such other
period following the same as might have been affected
by such interference, and this will carry with it the
general costs of the action. It may be contended
that the suppliants failed on the main issue and should
not have costs; but it must be taken into consideration
that this is an action wherein the Crown, exercising
its arbitrary right of eminent domain, has compul-
sorily taken the suppliants’ property, and that the
latter, after all, are recovering a substantial amount
of damages arising from such expropriation and
abandonment, and it should be without any loss or
costs to them,

There will, therefore, be judgment declaring that
the suppliants are entitled to recover the sum of
three thousand dollars and costs.

Judgment accordingly.

Solicitors for the suppliants: Pentland, Stuart, Gravel

& Thompson.
Solicitors for the respondent: E. Belleau.




s

7

VOL. XV.] EXCHEQUER COURT REPORTS.

\

THE KING, oN THE INFORMATION OF THE
TORNEY-GENERAL FOR THE DOMINION

oF CANADA..... e e PLAINTIFF;
. - . AND | .
LEMUEL J. TWEEDIE........... .. DEFENDANT. .

Navigable River—Grant of part of Bed—Jus Publicum~Adverse Possession and

Prescription distinguished—New Brunswick Statute Law considered—Right
to maintain boom for logs—Disclaimer-of Right of Praovince in Nuavigable
River—Validity. ) '

The right to use a navigable river as'a public highway is enjoyed by all the
subjects of the Crown, and cannot be defeated by a claim of adverse
possession. In respect of this right the Crown stands in the position of

trustee for the public; and any grant from the Crown must be taken to be .

subject to this right.’ Mayor of Colchestér v, Brooke, 7 Q. B. 339 and
Attorney-General of British Columbia v. Attorney-General of Canada {1914)
A, C. 168 relied upon.

2. The distinction in English law between prescription and adverse possession
is that prescription relates to an incorporeal hereditamnet, while adverse

possession is inrespect of & thing corporeal, and arises out of the physical .

possession of land which gives the fee.

3. The right to stretch a boom for logs, and to boom logs, in the waters of a
river is quite distinet from a right to the bed of the river.  The former
amounts to a profit & prendre in alieno solo, and may arise by preseription.

"4, So far as the Province of New Brunswick is concerned it was not until the
year 1903 that a statute was passed (Consol. Stats. N.B. 1903, ¢. 156)
enabling the subject to prescribe an easement as against the Crown.

5. Quaere; Whether, in the absence of statutory authority therefor, the
Executive Council of the P_rovincé of New Brunswick can pass a valid
order digclaiming any interest which the province may have in lands
covered by water and forming part of the bed_of a navigable river
within the province? '

.THIS was an information filed by the : Attorney-.

General of Canada for the assessment of com-
pensation due to the owner of certain land taken for
the Intercolonial raillway under The Expropriation
ACt. - ' ’ P

’

. The facts are stated in the reasons for judgment.
72742—12 o
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The case was heard before the Honourable Mr.
Justice Audette at St. John, N.B.

J. B. M. Baxter, K.C., (with him A. A. Davidson,
K.C., for the plaintiff) contended that on the facts the
defendant had no title to the water-lot in dispute, as
he never had undisputed possession of the bed of the .

. river for the requisite period of sixty years, even if as

a matter of law title to a portion of the bed of a navi-
gable river could be so acquired. Secondly, the
defendant could not claim a prescriptive right to stretch
his booms across the surface of navigable water because
it was not until the year 1903 that the legislature of the
Province of New Brunswick saw fit to pass an Act
enabling the subject to prescribe an easement as

against the Crown.
M. G. Teed, K.C., for the defendant contended that

the facts established title to the land below high-water
mark in the defendant by adverse possession. Con-
tinuous use of the surface of the river at a given point

~ for sixty years would be tantamount to use of the bed

as well, as the bed at such point could not have been
contemporaneously used by any one else. Adverse
possession will give a good title against the Crown in
the bed of navigable waters. He cited Moore on the
Foreshore (V).

AvUpETTE, J., now (September 10th, 1914) delivered
judgment.

This is an information exhibited by the Attorney-
General of Canada, whereby it appears, inter alia, that
the Crown, in the right of the Dominion of Canada,
has taken and expropriated, under the provisions of
The Expropriation Act (R.S. 1906, ch. 143) certain
land and real property belonging to the said defendant

for the purposes of a public work of Canada, to wit,
(1) p. 655.
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‘the Intercolonial Railway, as a right-of-way for the

proposed track of -the Chatham diversion of the said -

ra,llway in the town and Parish of Chatham, N.B.
There are in this case two pieces or parcels of land

expropriated which form the subject of contention,

and which must be dealt with separately and which
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will hereafter be respectively called the upland lot and -‘

the water-lot.
By the original information filed in this court on the

19th February, 1914, it appears that the upland lot

alone had been expropriated on the 21st September,
1910, by depositing of record, a plan and deseription of
the same (Exhibits 1 and 2) in the office of the Registrar
of Deeds for the County of Northumberland, in the
Province of New Brunswick. .
~ The Crown by its original information téndered the
sum of $2,150 for the upland so taken and for all
damages resulting from the said expropriation.

The defendant, by his plea to the said information,
claimed that, at the time of such taking and expropri-
ation, he was the owner and in possession of certain

other lands which adjoined to the eastward of the said

lands described in the second paragraph of the in

- formation, and which lands (hereinabove called the .
water-lot) were taken ‘:_a,nd expropriated for the purposes -

aforesaid,-and taken and used for the right-of-way, and
was and is the owner and in possession of other lands on
either side of the said right-of-way, which were and are

injuriously affected by such expropriation, and by the

further extension of the said railway from the said land

in an easterly direction from the said land, so described -

-in the second paragraph of the information.
The defendant therefore claimed for all such lands
and damages the sum of $25,000.

It having appeared to this Court, in the course of the;

trial, that if the defendant claimed the lands eaqt of
727422124 - a
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1914 those described in the information, upon which the
Tus Kive ‘rajlway was actually constructed, it would be more
Twaepre.  gatisfactory and less expensive to try the whole matter
Beasonefor once for all and suggested the amendment of the in-

~  formation by inserting the lands actually taken by the

Crown, giving at the same time leave to amend accord-
ingly.

Under such leave, granted in these circumstahces, it
was unnecessary to provide beyond the granting of it,—
that is without giving the defendant leave to answer .
such amended information, because the reason for the
amendment allowed was raised and prompted by the
allegations of the defendant’s plea already recited
above. ' .

Subsequently thereto the information was amended
in pursuance of such suggestion and leave, and an
amended information was filed in the month of May
last, (1914) whereby it appears that a further plan and
description were deposited in the said Registry, on the
29th day of May, 1914, whereby the water-lot above
referred to, was expropriated as set forth and described
in the said amended information. The Attorney-
General further adds in the said amended information
that he does not admit any claim in the said defendant *
to lands and premises therein deseribed and is not
willing to pay him any sum in -respect thereof; but .
claims that if the defendant is entitled to any interest
in such lands, the compensation offered in paragraph
4 of the original information, namely the sum of 2,150,
is sufficient to cover the same in addition to the interest
of the said defendant referred to in the said paragraph
4,

At the opening of the trial the Crown admitted the
title of the defendant to the upland lot, but denied his

title to the water-lot.
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The upland lot left the hands of the Crown under a
grant of the 4th. of May; 1798, and is ﬁled herein as
Exhibit ¢“ A.”

The defendant claims the OWIlel'Shlp of thls Wa,ter-lot
by ¥Virtue of this grant, and further that the acts of
possession in evidence would show it was intended to
extend beyond ordinary high-water mark. That is to
say, that the acts, claims and user of the-defendant and
his predecessors in title in respect thereto are cogent
evidence to read with the grant to show that the title
extended beyond ordinary high-water mark. '
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It must be found that under the plain language of )

the grant itself the defendant cannot derive any title to
the water-lot. Indeed, under this grant whereby
several lots are given, in severalty, to the parties therein

mentioned it appears that lot 37 is given to Thomas ,

Loban, the predecessor in title of the said defendant,
but is bounded ‘‘by the northerly bank or shore of the
Miramichi River.” With such unequivocal language
and the description it appears to the court ‘beyond
controversy and ambiguity that the grant ‘did not
contemplate parting with the foreshore.—If even the

“ ordinary rules of law to construe a doubtful grant were

to be applied, such contention as that propounded by
the defendant could not cither be maintained. True,
in ordinary cases between subject and subject, the
principle is that a grant shall be construed, if the
meaning 18 doubtful, most strongly against the grantor,
who is presumed to use the most cautious words for his
own advantage and security. But in the case of the
King, whose grants chiefly flow from the royal bounty
and grace, the rule is otherwise; and Crown grants
> have at all times been construed most favourably for
the King, where a fair doubt exists as to the real
meaning of the instrument, as well in the instance of

-
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grants from His Majesty, as in the case of transfers to
him. (1), ;

This Crown grant, Exhibit ““ A,’” clearly conveyed
the upland, and the upland alone, the bed of the river
remaining in the Crown, in the right of the Provirlce,
the Crown holding it for the benefit of its subjects, for
the purpose of navigation and fishery.

Now remains the question,—how, if ever, did the
water-lot come out of the hands of the Crown? It
must be found it never left the hands of the Crown.

The defendant contends that if it did not come
to him by virtue of the grant, that he owns it by
possession and prescription as against the Crown.

True, at the opening of his case, the defendant filed
a number of titles, leases, as would originate from
Loban; but of what avail can such titles or deeds be
if the vendor, lessor or grantor is not possessed of the
ownership. These titles, however, may tend to show
an open and apparent manifestation of the contention
of proprietorship, which might be of some help in
establishing, in an ordinary case, proof by possession
or otherwise. But by themselves, they are of no avail
under the conditions above related.

Let us now approach the question of ﬁossession and
prescription, under the laws of the Province of New
Brunswick. (R.S.C. ch. 140, sec. 33).

The distinction in English law between prescription
and adverse possession is that presecription is for an
incorporeal hereditament, while adverse possession is in
respect of a thing corporeal, such as the physical
possession of land which gives the fee.

It is somewhat difficult to take actual possession of
the solum, the bed of the river. It would not be -
sufficient to use the surface of the water, but it would

(1) Chitty's Prerog. 301-2,
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of necessﬂ:y involve the actual seizing or possessmn of
the soil of the bed of the river.

The right of stretching a boom and booming logs in
the waters of a river is quite distinet from a right to the
bed of the river. Standing by itself the former would
be. a profit & prendre in alieno solo, an incorporeal
hereditament subject to prescrlptlon

The Miramichi River is a tidal and navigable river
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opposite the upland in question and where the owner- -

ship of the water-lot is claimed.

Dealing first with the question of possession, it must
be said that in tidal waters (whether on the foreshore
or in estuaries or tidal rivers) the exclusive character

of the title is qualified by another and paramount

title. which prima facie is in the public. (1). The

‘subjects of the Crown are entitled as of right to |

navigate in tidal waters. The legal cha,racter of this
right is not easy to define. ‘It is properly a right

enjoyed so far as the high seas are concerned by,
common practice from time immemorial, and it was

probably in very early times extended by the subject

without challenge to the foreshore and tidal waters

which were continuous with the ocean, if, indeed, it
did not in fact first take rise in them. The right into
which the practice has chrystalized resembles in some
vespects the right to navigate the seas, or the right to
use a navigable river as a highway, and its origin jé not
more obscure than that of these rights of navigation.

Finding the subjects exercising this right as from

immemorial antiquity, the Crown as parens patriae no
doubt regarded itself bound to protect the subject in

| exercising it, and the origin and extent of the right as’

legally cognizable are probably attributable to that
protection, a protection which gradually came to be

(1) Atty-Gen. B.C. v. Atty-Gen. Can., (1914.) A.C. 168.
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1914 recognized as establishing a legal right enforceable in

Tme Kwa the courts. (1).
TwiEDie. It would, therefore, appear that the Crown, as
B s or trustee for the public, is the guardian of such right held
"~ by the public to use navigable and tidal rivers as a
~public highway and it thus rests with the Crown to
protect its subjects against any right which might arise
by adverse possession, in violation of such jus publicum
The defendant’s grant is subject to the jus publicum
or public right of the King and people, to the easement
of passing and repassing both over the water and the

land. (3).

Under sec. 33 of The Exchequer Court Act, the laws
relating to prescription and the limitation of actions
in force in any province apply to proceedings in respect
of any cause of action arising in such provinece.

Under the laws of the Province of New Brunswick,
Consolidated S. 1903, ch. 139, sec. 1, * No claim for
lands or rent shall be made, or action brought by His
Majesty, after a continuous adverse possession of sixty
years.” (6 Wm. IV, ch. LXXIV N.B.)

The defendant having failed to prove, as a questioa
of fact, actual continuous possession for sixty years, it
becomes unnecessary to decide whether or not a subject
can acquire ownership in a foreshore on tidal and
navigable water by such possession, assuming that the -
word ‘““land”’ in the statute would be wide enough to
embody the meaning of foreshore. On the question of
possession the defendant fails.

Even if the boom in question had been stretched
for the period required by the statute, it could not be
construed as a possession of the solum, as an actual
seizin or possession of the soil of the bed of the river.

(1) Ibid. at p. 169. . (2) Mayor of Colchester v. Brooke,
7 Q.B. 339. .
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Coming now to the question of prescription as
dzst1ngu1shed from that of possession, it may be said
that assuming the defendant could prescribe, as agamst
. the Crown, an eacement over these waters, giving him
the right to so stretch that boom and use it for collecting
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logs, he would in such a case, fall under ch. 156, of the °.
- Consolidated Statutes of N.B., which for the first time,

enacted such law only in 1903 Before 1903, there

existed no laws in New Brunswick whereby a sub,]ectf

could prescribé an easement as against the Crown. -
Therefore, from 1903, there did not elapse such delay .

as would under that sta.tute acqun'e the right to so
A prescmbe - -
. Having found on the question of fact as disclosed by

the evidence, that the defendant cannot succeed in his -
contentions of ownership or easement with respect to

the water lot, it becomes unnecessary to decide whether

or not a subject can acqmre by possession or pre- -

seription the foreshore on tidal and navigable waters,—
a moot question upon Whlch decisions are found both
‘ways..

~The Crown at the trla,l under the provmons of sec.

an undertaking Whereby it granted to the defendant
a right-of-way across the . line of the Intercolonial

K 30 of The Expropriation Act, (R.8. 1906, ch. 143) filed -,

Raﬂway‘at the Russell Wharf, and further undertook

" to efficiently maintain the same. Under the-evidence,
the privileges and material advantages derived from

such undertaking, coupled with the. offer of $2,150

made by the information, constitutes, in the opinion of

| ~ the court, a just and liberal compensation for the npland
expropriated herein and for all damages resulting there-

from, including such rights held by the defendant, a

riparian owner, as are distinguishable from those held

by the public at large as mentioned in the case of :

-

r
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Lyons v. The Fishmongers, (})—covering all rights
whatsoever the defendant may have in respect of
both the upland and the water lots.

And taking in consideration the advantages derived
from the undertaking are material and substantial,
because without them, the defendant would have been
deprived of access by land to the northern part of his
property, the defendant will be entitled to the costs of
this action.

With respect to the water lot, the defendant has
failed to establish any title to the same either under his
grant for the upland or by adverse possession or pre-
scription.  This water lot before the expropriation was
vested in the Crown as represented.by the Province of
New Brunswick, subject to such rights by the Dominion
as are resting on sections 91 and 92 of the B. N. A. Act.

Having said so much, it becomes unnecessary to
decide whether the small block to which the boom in
question had at times been attached, is or is not a
nuisance, because of it being an apparent obstruction
in navigable waters impeding or likely to impede

* _navigation,—the evidence being silent as to whether

leave to so erect this block had been obtained (2).

The defendant has filed as Exhibit ‘L’’’ an order of
the Executive Council of the province of New Bruns-
wick, dated the 16th July, 1910, whereby it appears,
in the recital part thereof, that the Agent of the
Minister of Justice of Canada applied for a disclaimer
of damages on account of taking for use of the Inter-
colonial Railway, certain lands covered with water
situate below highwater mark on the Miramichi River,

(1) L.R. 1 App. Cas. 662.

(2) Ratté v. Booth, 11 Ont. R. 491; 14 A. R. 419; 15 App Cas. 188; Eagles
v. Merritt, 7 N.B.R, 550; Blundell, v. Catterall, 5§ B. & Ald. 268; by Holroyd, J.;
Brinckman v. Matley, L. R. 2 C. D.p. 313; Mayor of Colchester v. Brooke
7 Q. B. 339; Gann v. Free Fishers of Whitstable, 11 H. L. Cas. 192; Ross v.
Belyesa, N. B. R. 1 Han. 109.

~
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at a point in question in this case. Then the order
in council concludes with a disclaimer in favour of
the Crown in the right of the Dominion, in -the
following words:— C e
- The Attorney-General ““is therefore of opinion
“ that whatever rights the Province may have
‘“ formerly had in the said lands covered by water,
“that said rights have become extinguished and that
“ it would be inadvisable to set up any claim to the
“same. He therefore recommends that upon His
‘“ Honour, the Lieutenant Governor, approving of
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‘“ this minute that the Minister of Justice be informed '

“‘ that the said Province of New Brunswick lays no
““claim to the said lands covered by water and
‘“ situate below high-water mark and that the
‘“ Department of Railways must deal with the parties

“ claiming said lands covered by water.”
This order in council was passed on the 16th July,
1910, and recommends that the Attorney-General of

Canada be informed that the Province of New Bruns~
wick lays no claim to the said water-lot and that the .

Department of Railways must deal with the parties
claiming the same.

As already stated the defendant has failed to ma,ke |

title to the water-lot as between himself and the Crown
in the present action. It becomes unnecessary to
decide here whether or not such a disclaimer of public
domain can be of any legal effect without any statutory
authority or without competent legislation. No such
legislation has been cited and this court is not aware of
any. ' : '
However, the rights to this water-lot as between the
Crown represented by the Province, and the Crown

represented by the Dominion, cannot in the present :

case be considered, because the Province of New
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Brunswick is not a party to this action, and all rights
in respect thereto are hereby reserved. Maybe,
however, that for all purposes this order in council
adjusts the rights of the two Crowns, in their respective
capacity.—Indeed, it would appear that if the Crown,
in the right of the Province renounced its rights in
favour of the Dominion for the public work in question,
that it is the citizens of the Province who get the
benefits derivable from such public work.

It may be added that the Dominion of Canada is
possessed of statutory powers to expropriate Crown
lands belonging to the Government of a Province,
under sec. 14 of The Expropriation Act, and under the
decision of the Judicial Committee of His Majesty’s
Privy Council in the case of the Atiorney-General of
B.C. v. The Canadian Pacific Railway Co. ().

There will be judgment in favour of the defendant
for the sum of $2,150 together with a declaration that
he is entitled to the crossing mentioned in the said
undertaking. The whole with costs. V

Judgment accordingly.
Solicitor for the plaintiff: A. A. Davidson.
Solicitors for the defendant: M. & J. Teed.

(L) 1906, A. C. 204.
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IN THE MATTER OF THE PETITION OF RIGHT OF }3}3
SARAH ELIZABETH LEAMY AND - iy
CHARLES LEAMY.............SUPPLIANTS; '

axD | ) ‘ ,
HIS MAJESTY. THE KING.. .. ... .RESPONDENT. '.

'

Navigable river—Title to Bed—Crown Grant—Construction.

The bed of all navigable riveis is by law vested primé faciein the Crown. But
this ownership of the Crown is for the benefit of the subject, and cannot be
used i in any way so as to derogate from or interfere with such rights as )
belong by law to the subjects of the Crown. Hence, in a grant of part of
the public domain from the Crown to a subject the bed of a navigable

“ river will -not pass unless an intention to convey the same is expressed in
clear and unambiguous terms in the grant. : '

2. In theProvince of Quebec all grants of the public domain made prior to the
Union Act of 1840 are to be read as subject to the limitations, restrictions
and reservations conserving the rights of the public as to navigation, and
otherwise, contained in the instructions to Lord Dorchegter as Governor
of Lower Canada. Since the passage of the Union Act of 1840 grants of the
public domain, in that province, have been made under the asuthority of
the provincial legislature and subject to such statutory restrictions as
have been from time to time imposed. :

3. Under the decisions of the Seigneurial Court, constltuted under the Seig- ,
neurial Act, 1854, together with the provisions of Art. 538 C. N. and of
Art 400C.C.P.Q., na.vig?.ble rivers are considered as being dependencies
of the Crown domain and as such inalienable and imprescriptable. -
Hence all grants purporting to create rights in the bed of such rivers must
“be construed as subject to the exercise of the jus pubhcum at all times, '

PETITION OF RIGHT seeking a declaration of
title in certain lands covered by water being part
of the bed of the Gatlneau river in the Province of
Quebec.
The facts of the ‘case are stated in the reasons for
~ judgment. s
November 20th, 1914. -

- The case was heard at Ottawa before the Honourable
Mr. Justice Audette.
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H. Aylen, K.C., for the suppliants, relied on Malcaren
v. Attorney-General of Quebec (1); and Attorney-General
of Quebec v. Scoit, (). As to this case he contended
that the question of navigability was not pertinent
because the suppliant, while claiming that they were
the owners of the bed of the river, did not dispute that
their ownership was not subject to the public right of
navigation over the locus in quo. But the Crown was
doing more than merely exercising the right of navi-
gation here; it was trespassing by its booms and other
works upon the property of the suppliants. It is,
therefore, liable in damages. He cited McPheters v.
Moose River Log Driving Co. (3); Perry v. Wilson (%).

F. H. Chrysler, K.C., for the respondent, contended
that the Maclaren case supported the contention of the
Crown here. The suppliants were not in possession of
the bed of the river, and never were. On the other
hand these booms and piers have been there since
1864. (Cites Arts, 2211, 2213 and 2242 C.C.P.Q.)

AupeTrtE, J., now (January 5th, 1915) delivered
judgment.

The suppliants brought their petition of right to
have it declared, inter alia, that they are vested as
proprietors with all of those portions of the bed of the
Gatineau River, within the boundary lines of lots 2
and 3 in the 5th Range of the Township of Hull,
Province of Quebec,—within the ambit of the Crown
Grant of the 8rd January, 1806,—whereby the Town-
ship of Hull is created and a number of lots thereof are
given in severalty to the parties in the said grant

‘mentioned, and more especially to Philemon Wright,

senior, their original auteur, under whom they claim.

(1) (1914) A. C. 258. (3) 5 Atl. Rep. 270.
(2) 348.C.R. 615. (4) 7 Mass. 393.
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The- Suppllants further seek to have 1t declared that
they are proprietors and owners of the sand and sand-
bars on that portion of the river, and’ furthermore they

ask that the respondent be ordered to remove the piers,

. works, booms and logs in the said river, and that a sum
of $500 per year be paid them for the use of the bed of
the river in the past since the respondent so took

possession of part of that portion of the river by the

erection of piers or otherwise, and that possession of the
bed_ of the river be given them. ‘

For the purposes of thls case, it 1s, ‘at the outset,
found that the supphants herein, be the divers mesne -
assignments and the evidence of record, have all the .

right, title and interest in the lots in question as those

possessed by their original aufeur Philemon Wright,

senior, under the Crown grant in question.

It is further found that the Gatineau rlver, a river
of considerable size, at the point in question, is navig-
able and flottable en trains ou radeaux, as practically
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conceded, at trial by suppliants’ counsel. Indeed, the .

river Gatineau, from its mouth, on the northern bank

of the Ottawa I'i"ver, is navigable and so flottable for a~

~ distance of about four miles, up to Ironsides, the head

of naVIgatlon Within these four mﬂes there is 8/ draw- -

bridge across the river, at about 1 to 3 a mile from the
mouth of the river. The bed of the river claimed

herein is about  of a mile higher up from the draw-

bridge and extends to almost the C.P.R. bridge, as

more - particularly shown on plan Exhibit No. ‘5. -

Moreover, from Ironsides down to the mouth of the -

river Gatihéa‘u, the vessels navigating the same have

access to the Ottawa river which is also navigable and’

_thereby. allows of such vessels to travel, for trade and

commerce, 'from Ironsides to Montreal and Quebec, :

etc. For a number of years a lumbering firm, carrying

El
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on a large business there was shipping lumber in barges
75 by 100 feet long and 18 feet beam, carrying from
300,000 to 350,000 feet of lumber, b.m., which were
towed down to Montreal and Quebec. Rafts, (trains
et radeauz) of 24 feet wide by 72 feet long and 36 inches
deep were also, during a number of years, taken from
Ironsides to the mouth of the river Gatineau. All
of this goes to show that the river, at the place in
question, is obviously navigable.

The Crown grant of the land in question to Philemon
Wright is made out of spectal grace, certain knowledge
and mere motion, and in free and common soccage

‘““ upon the terms and conditions, and subject to the

‘“ provisions, limitations, restrictions and reser-

““ vations prescribed by the statute in such case

‘“ made and provided, and by our Royal Instructions

‘“ in this behalf’’:
and the grant is absolutely silent as to any right on

navigable rivers.
How should such a Crown grant be construed and

“interpreted? The trite maxim and rule of law for our

guidance in such a construction is well and clearly

defined and laid down in Chitty’s Prerogatives of the
Crown (V) in the following words:

“ Tn ordinary cases between subject and subject,

‘“ the principle is, that the grant shall be construed,

-~ “if the meaning be doubtful, most strongly against

‘““ the grantor, who is presumed to use the most
““ cautious words for his own advantage and security,
“_But in the case of the King, whose grants
““ chiefly flow from his royal bounty and grace, the
“ rule is otherwise; and Crown grants have at all
““ times been construéd most favourably for the King,
“ where a fair doubt exists as to the real meaning of
t

(1) p.391-2,
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“the instrument x x x x x. DBecause general
““ words in the King’s grant never extend to a grant
“ of things which belong to the King by virtue of
‘“ his prero_gati\}'e, for such ought to be expressly
““ mentioned. In other words, if under a general
“ name a grant comprehends things of a royal and
‘““ of 'a base nature, the base only shall pass.”
Approaching the construction of the grant in
question in this case with the help of the rule above
laid down, it must be fo;ind that in the absence of a
special grant, especially expressed and clearly formu-
lated, of the bed of the Gatineau river, a navigable
river at the point in question, which therefore belongs
to the King by virtue of his prerogative, and which is
held by him in trust as part of the public domain
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constituting the jus publicum, the land only passed and .

not the bed of the river. |

. Then the limitations, restrictions and reservations
under which the grant was made as provided *‘ by the
statute and our Royal instructions,”’ are to be found
in the Royal instructions to Lord Dorchester as
Governor of Lower Canada and in a Proelamation
published in the Quebec Gazette on the 16th February,

1792. Both of these documents are to be found in the

Public Archives and more especially in the publication
“of 1914, by Messrs. Doughty & MeArthur, containing
the ‘“ Documents relating to the Constitutional History
of Canada from 1791 to 1818,” at the respective pages
13 and 61 ef seg. The same instructions are to be
found also to Lord Dorchester as Governor of Upper
Canada ‘at page 40 of the same volume, but we are
here concerned with Lower Canada only. At page 21,
under sections 31, 32 and 33, will be found the
instructions to the Governor as to the method of

7274213
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1915 granting these lands, and the following excerpt will
LE::MY show how such lands are granted, viz.:—

Tas Kiva. “It is our will and pleasure that the lands to be
Reasonsfor  “ granted by you as aforesaid, shall be laid out in

- ‘““ Townships, and that each inland Township shall,

‘“ as nearly as circumstances shall admit, consist of

‘‘ ten square miles; and such as shall be sttuated upon

“ a navigable River or Water shall have a front of nine

““ miles and be twelve miles in depth, and shall be

“ subdivided in such manner as may be found most

‘“ advisable for the accommodation of the Settlers,

‘“ and for making the several Reservations for Public

“ Uses, ete.

And in Section 33, the following is also to be found,
Viz.:—

“ as likewise that the breadth of each tract of land

‘“ to be hereafter granted be one-third of the length of

* such tract, and that the length of such tract do not

““ extend along the Banks of any River, but tnto the

“main land, that thereby the said Grantees may

‘“ have each a convenient share of what accommoda-

‘“ tion°the said River may afford for navigation or

“ otherwise.”

From these instructions it will therefore appear that
the lands so granted, as nearly as circumstances shall
admzt, should have their breadth on the front of
navigable rivers, and the length extending in' the
mainland; but in no case to embody the bed of the
river. And under section 32, due regard is given in
making these grants subject to the several Reservations
for Public Uses; which, in other words, would protect
the paramount title in the bed of the river which prima
facie is in the Crown for the public. The bed of all
navigable rivers is by law vested primd facie in the
Crown. But the ownership by the Crown is for the
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- benefit of the subject and cannot-be used in any way
so as to derogate from or interfere with such rights
which belong by law to the subjects of the Crown.
Hence in a grant of part of the public domain from the
Crown to a subject, the bed of a navigable river will
not pass unless an intention to convey the same is
expressed in clear and unambiguous terms in the
grant.

This right to use a navigable river as a highway, is

part of the jus publicum.
- Finding its subjects exercising this right as from
“.immemorial antiquity the Crown as parens patriae
“no doubt regarded itself bound to protect the

‘“ subject in exercising it, and the origin and extent

“of the right as legally cognizable are probably

“ attributable to that protection, a protection which

“ gradually came to be recognized as establishing a

‘“ legal right enforceable in the Courts.” (1)

It would, therefore, appear that the Crown, as trustee
for the public, is the guardian of such right held by the
public to use navigable rivers as a.public highway, and
it thus rests with the Crown to protect its subjects
against encroachments in violation of such jus publi-
cum. The public, all of His Majesty’s liege subjects;
have a right to use navigable waters which form part
of the public domain and which are inalienables and
tmprescriptibles. The suppliants’ grant is subject to
this jus publicum and to the paramount title in the bed
of the river which prima facie is in the Crown for the
public. Truly, it would be a singular irony of law if
this right of the Crown, held in trust for the public,
could thus be taken away by such a Crown Grant,
which is absolutely silent in respect thereto.

{1} Per Haldane, L.C., in the case of the Atty-Gen. B.C., v. Atty-Gen:
for Canada (1914) A.C. p. 169. Seecalso Coulson & Forbes, The Law of Waters,
3rd Ed. pp. 28, 29, 36.
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Coming now to the Maclaren case (Y), a case relied
upon by both parties, it must be said that the judg-
ment of the eminent Judge in that case will be of great
assistance here in arriving at a proper conclusion—
the law affecting the present controversy having been
so clearly discussed in the course of his pronouncement.
In the Maclaren case neither party set up title in the
public as in the present case. The scope of the decision
of the Privy Council in that case is clearly defined at
page 274, in the following words:—

“ Qo far as the river Gatineau is concerned, the

““ decision of this case will do no more than decide -

‘““ whether or not the language of certain existing

“ grants was sufficient to pass particular portions of

“ the bed, or whether, after such grants were made,

““ they still remained in the hands of the Crown so that

‘“ it had power to grant them by a later grant.”
And their Lordships having found that the Gatineau
River, at the point in question in that case, was only
flottable a buches perdues and that the claimant was
owner of the land on each bank, that ownership went
ad medium filum aquae.

In the present case it having been found that the
Gatineau River opposite the lands in question, is both
navigable and flottable en trains ou radeaux and that
the bed of the river claimed is on such a navigable
river, the logical corollary of the holding in the Maclaren
case is, therefore, necessarily that the bed of the river
in the locus in quo, did not pass with the grant of the
land on each side, without any specific grant of the
same.

It must, however, be said that the Maclaren case did
not decide the question of law involved in the present

{2) (1914) A. C. 2064.
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case. It 1s true, at p. 276, the following statement is
to be found, viz.:

‘“ There is no trace in Canadian la,w of any ex-

““ ception to the rule that the bed of a stream pre-

“ sumably belongs to the riparian owner except in

“the cases where that bed 1s. in ils \nature public

‘ property, and therefore such presumption of owner-

“ship cannot exist. A perusal of the seignorial

‘ decisions and the judgments of those wha took

‘“ part in them makes it clear that the exclusion of

« the beds of navigable and floatable rivers from the:
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““ grants to seigniors was not by reason of express

“ words in the grants nor of any special rule of law
“* formulated ad hoe, but was'a consequence flowing
“ from the jurisprudence then existing derived from
“ French sources under which the beds of such
‘“ rivers were held to form part of the dom aine public

“and thus to be incapable of becoming private -
‘“ property. But it followed that they were inalien-

~“able and this was fully recognized. They are
* always spoken of as inalienables et imprescriptibles.
“ 8o much of that jurisprudence as remains is to be
“found in Art. 400 of the Civil Code, and on the
~“ construction to be given to that section must
“ depend the status of the beds of these rivers from
““the point of view of property.” ‘
Their Lordships, however, under the circumstances
of the Maclaren case, as presented to them, felt that the
question of law, as to whether or not the beds of navig-

able and floatable rivers are public property incapable-

of being alienated, was of such importance (p..277)
that it should only be decided in some case in which
the parties would be respectively interested in the one
and the other of the two rival interpretations so that
an opportunity would be glven for full argument
thereon.

I
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Long prior to the compilation (Ibid. p. 279) of the
Code Napoleon, it was abundantly clear under the law
then extant that the beds of navigable and floatable
rivers belonged to the dcmaine public. Accordingly
when the Code Napoleon was published this very law
found its way into it and is expressed in Art. 538 thereof
in language identical with that which is now to be
found in Art. 400 of the Civil Ccde, P.Q., which reads
as follows —

“ 400. Roads and public ways maintained by the

¢ State, navigable and floatable rivers and streams

“and their banks, the sea-shore, lands reclaimed

“ from the sea, ports, barbcurs and roadsteads and

‘‘ generally all those portions of territory which do

“ not constitute private property, are considered as

‘““ being dependencies- of the Crown domain.”

Now this legal doctrine, consecrated by both cecdes,
obtained in Canada before and since the Cession. It

. obtained at the time of the Cession and since, and the

'

British subjects who purchased lands in the Colony
had to conform themselves to the local rules then
followed with respect to property in Canada. (%) _

The ecivil laws in existence at the time of the
Cession were taken to remain and be in force, as long
as they were not changed by a declaration of the
Sovereign power, whose silence in such cases was
interpreted as a tacit confirmation of such existing
laws. (Idem p. 295). And indeed it was only by the
Union Act of 1840, sec. 54 (3—-4 Vict., Ch. 35, Sec. 54,
Imp.) that the control of the sale of, and the adminis-
tration of lands in Canada were completely abandoned
to us by the Imperial Government.

Under the Roman Law navigable waters were not
susceptible of individual appropriation, as they were

(1) Documents Constitutionels 1759-1701. French version, p. 151, and

‘Vol, A, Seignorial Questions, p. 61 A.
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consideréd as belonging to.all men. (Imstit. I, liv. 11,
tit. 1; L. 5, ff De Divis-Rer. Inst. 2 cod. tit.)
« L’usage des grandes r1v1éres est essentiellement
““ public; et le§ intéréts généra.ux de la société le

‘“ réclament libre et sans entraves. Le pouvoir

““ social devait done les prendre sous sa garde pour
“ maintenir dans leur intégrité les facultés communes
‘““3 tous. Ce ne sont pas des droits de propriété
‘“qul lul ont été attribués sur ces choses, car on a
“ pr'épisément voulu les soustraire 3 l’exercise de
- ““ fous droits qui pourraient nuire au service public.
“ Mises hors du commerce, elles ne peuvent plus
““recevoir l’empreinte de la propriété, et c’est

‘ comme conservateur des intéréts généraux, comme.

‘“ administrateur des choses dont 1’ usage est commun
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““3 tous, que le souverain en a recu le dépdt et la '

‘“ surintendance.

‘““ Tels étaient aussi les principes du droit romain
“sur cette matidre. x x x x X X x Les
““ riviéres publiques sont spécialement rangées parmi
““les dépendances du domaine public. ()

‘“ Les riviéres navigables ou .flottables ont tou-
“jours fait partie du domaine public. (2).
Proudhon (%) also lays down the well known principle

that navigable rivers are inalienables et imprescriptibles, -

as all other things destined to and for the public usage,

.and that they are therefore dependencies of the Crown
domain within the meaning of Art. 400 C.C. And a
grant of navigable waters unless authorized by an
Act of Parliament, would be void and convey no right,
or title. ().

(1) Daviel, Des Cours d‘Ea.u, Vol. - (3) Domaine Public, Vol. 3; No.

I, p. 27 et seq. 680 et seq.
(2) Garnier, Régime des 'Eaux, (4) See also Delsol, Civil Cede,
Vol. I, p. 44, ; _ Vol. I, pp. 431, 435.
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Dalloz (1) states that rivers navigables or flottables a
trains ou a radeaux are considered dependencies of the
Crown domain. And the very instructive judgment
in Tanguay vs. The Canadian Eleciric Light Com-
pany (3 wupon almost a similar point, relies
practically on the same principle of law. A long
catena of decisions in that direction, as well as text-
books, could be here cited in support of this doctrine,
but in view of the decision in the McLaren case, the
Tanguay case, and the decisions of he Seiginorial
Court, it becomes unnecessary to mention them here,
excepting, however, the decisions of the Seiginorial
Court in view of their great weight and authority, to
which an almost authoritative sanction has been given
by statute, and which, apart from statute, naturally
command the highest respect by reason of the com-
position of the tribunal which pronounced them. (?).

“ Before the passing of ‘The Seigniorial Act of

‘1854, Seigniors had no other rights over navigable

‘““rivers and streams, than those specially conveyed

“ to them by their grants provided these rights were

“ not tnconsistent with the public use of the water of

“ those rivers and streams which 1s inalienable and

“ imprescriplible.”’ (3).

In order to acquire ownership in navigable rivers it
is necessary to have an express conveyance from the
Crown, and it is further necessary, to give validity to
such rights, that they should not be contrary to the
public usage of these rivers in regard to nawvigation and
commerce, which usage is inalienable and impre-
scriplible. (4).

While certain rights may be specifically acquired in
navigable waters, no de plano jure rights would pass

{1) (1823) I, 371. (3) Seigniorial Questions, Vol. A,
(2) 40 8.C.R. 1. See Maclaren case, pp. 68, 130 A, 131 A. and 132 A.
1914, A. C. 2 81, and sub-sec. 9of the (4) Idem Vol. A, p. 374 A.
Act of 1854. )
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with a conveyance of land which are contrary to the
general law in force.  Without a special grant of such
navigable rivers, no such right or title as that claimed
by the suppliants passed in respect of the navigable
part of the Gatineau river, which by reason of its
navigability becomes part of the Crown domain and
is inalienable and imprescriptible. "Even in certain
cases a shecific grant over navigable waters might be
void. (%).

Great stress is laid by suppliants’ counsel upon the
case of The Altorney-General of Quebec vs. Scott (%).
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What was decided in that case, under the very land -

patent in question in this case, is that Brewery Creek
passed with the land mentioned in the patent. But
it was there overwhelmingly established that Brewery
Creek was neither.navigable, nor flottable a trains ou
radeavx. The judgment in that case states that no
one, before the appellant, has ever seriously contended
that such a small stream as Brewery Creek, across
which a child could throw a stone and which could be
crossed on foot and was even dry in certain places
during part of the summer was, as a matter of fact, a

navigable or floatable river. Therefore, all is said in_

" thats judgment must be taken to apply to this creek,
and not to apply to a case of a navigable river; and
were there any doubt as to the meaning of any general
observation on the law found in the judgment, it would
stand corrected or rather made clear by the statement

at the end of the second paragraph of page 615 of the

Report where it is stated: “ For if it is floatable, its
banks are part of the public domain—Art. 400, C.C.”
In other words, if it is a navigable and floatable river,

!

{1) Oliva v. Boissonnault, Stu. K.B. 524; Reg. vs, Patton, 11 R. Jud.
"Rev. 394; Tanguay vs. Canadian Electric Light Company, 40 8. C. R. 17; and
Coulson & Forbes, The Law of Waters, 3rd Ed. pp. 98, 99, 100, 491 and 494.
.(2) 3¢ S. C. R. 614.
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W5 it comes within the ambit of the legal doctrine to be
‘Lmwy - found in Art. 400, C.C. This case of The Ailorney-
Tre Kine. General of Quebec vs. Scolt, only decided what was

Reasons for decided in the McLaren case and that is on a river
- neither navigable nor floatable a trains ou radeaux, the
owner of the land on ea